


OVERVIEW

Indians have a unique claim on the United States government for the support of their
children’s education. That claim is based on treaties signed by Indian Nations and the
United States government and on laws passed by Congress which provide funds
specifically for the education of Indian children.

Almost every treaty signed with an Indian tribe commits the Federal government to
provide education for Indian children. Congress made its first appropriation for Indian
education one hundred and seventy years ago. Since that time, it has provided funds for
the education of Indian children in mission schools, Federal boarding schools, and public
schools.

Today, two thirds of all American Indian children attend public schools. While they
have a special claim to Federal support, Indian children are entitled to the same
educational opportunities as other children. They have a constitutional right to equal
protection under state and Federal laws, and as state citizens to state aid for public
schools. Those rights and the reality of public education that they are in fact provided are
two quite different things.

Estimated Indian School Age Population (1968) 240,700
Estimated Indian Public School Enrollment (1968) 177,463

Estimated Number of Indian Children as
Johnson-O’Malley Enrollment (fiscal year 1968) 62,676

Indian Enrollment in Schools Operated
by BIA (fiscal year 1968) 51,558

They are also entitled to benefits from three Federal financial programs — Impact Aid,
Johnson-O’Malley, and Title I of the Elementary and Secondary Education Act. These
commit over $66 million annually for the support of Indian children in public schools.

Impact Aid provides the largest source of money for Indian children ($27.9 million in
fiscal year 1969). The number of children whose parents live and/or work on Indian
reservations determines how much Impact Aid money a district will receive. Indian
children frequently “earn” more for their district than non-Indian children who are
ineligible for Federal assistance.

Title I of the Elementary and Secondary Education Act of 1965 provides money to
school districts with high concentrations of low-income children. It is intended to assure
“something extra” for children designated as educationally deprived. Because of severe
poverty in Indian communities, and because Title I must be spent on those with the
greatest educational needs, Indians are especially qualified for Title I assistance. Since the
amount of Title I funds allocated per child in the Title I formula is $148, and if we
assume that, conservatively, there are 150,000 Indian children in public schools who meet
the Title I eligibility criteria, then Indian students are entitled to receive approximately
$22 million from Title I.

The Johnson-O’Malley Act, passed by Congress in 1934, provides $16.4 million (in
fiscal year 1969) for Indian education. Money under that Act is to be spent only for
Indians.



Indian children bring millions of Federal dollars each year into public school districts.
Indian students are counted three times, under three different statutes, in order to make a
school district eligible for Federal funds. These funds are supposed to support both the
basic educational program in Indian schools and special programs designed to meet the
unique needs of Indian children.

This is the legal framework. But what really happens to the money? How are Indian
children faring in the public schools? How well has the American government honored its
historic commitment to Indian children?

Hkokk

By every standard, Indians receive the worst education of any children in the country.
They attend shabby, overcrowded public schools which lack even basic resources. They
are taught by teachers untrained, unprepared, and sometimes unwilling to meet their
needs. They enter school late and leave early. The percentage of Indians who drop out of
school is twice that for all other children. Among the Indian population, fully two-thirds
of the adults have not gone beyond elementary school, and one-quarter of Indian adults
are functionally illiterate — they can’t read street signs or newspapers. The educational
system has failed Indians. The Federal government’s obligation to support Indian
education has not been fulfilled.

One reason for this failure lies in the misuse of Federal dollars intended to benefit
Indian children. That is the heart of our story. Those dollars have been used for every
conceivable school system need except the need that Congress had in mind. Impact Aid
and Johnson-O’Malley dollars support general operating expenses of local school districts,
and thus make it possible for those districts to reduce taxes for non-Indian property
owners. Special programs — which should serve Indian needs — in fact serve the total
school population. Title I and Johnson-O’Malley dollars purchase systemwide services.
Those dollars pay for teachers’ aides who serve all the children, not just the educationally
deprived Indian children. They buy fancy equipment for every child, not just the eligible
Indian children. They provide kindergarten classes for all children, not just the eligible
children. They buy mobile classrooms which become permanent facilities for all students.
In sum, Indians do not get the educational benefits that they are, by law, entitled to
receive.

Some examples of this misuse:

The TUCSON ELEMENTARY SCHOOL DISTRICT in ARIZ, which enrolls 460
Indian students, illegally spent $1.3 million of Title I funds as general aid to the
entire district in the belief that it was wrong to spend it just on poor children.

In the DULCE MUNICIPAL SCHOOLS in N.M., a district with an enrollment of
76% poor Indian children, Title I funds have been spent on a closed-circuit TV
system and a TV receiver in every classroom for the entire student body.

In PIERRE INDEPENDENT SCHOOL DISTRICT in S.D., one school listed in the
Title I project application as eligible to receive funds, had not a single poor child in
it, although that district has 152 Indian students.

In WAKPALA, S.D., school taxes were lowered, and per-pupil expenditures
dropped $30 from one school year to the next. To counteract this drop, school
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officials included every student in the district in the Title 1 program, or
approximately $66 per child.

The BENNETT COUNTY HIGH SCHOOL DISTRICT in MARTIN, S.D., which has
40 educationally deprived Indian children, spent some of its Title 1 funds on golf
sets, tennis rackets and balls, and archery bows and arrows.

The Johnson-O’Malley Act provides $2 million annually for free school lunches for
needy Indian children, yet Navajo parents have been known to sell their sheep and
pawn their jewelry in order to pay the lunch bill sent home by school authorities.

In many public schools eligible children are required to declare each day, “‘I am
poor” in order to get their lunch. They are made to stand in separate lines; they are
given different tickets; and in many unsubtle ways are branded as second-class
citizens. Their crime? Asserting their Federal educational entitlement.

School officials do not spend available Federal money on Indian language and
history classes — the programs Indians most want — in the almost unanimous belief
that the purpose of education is to wipe out Indian culture and language and
replace it with the “‘superior” culture of white middle-class America.

In LOS LUNAS, N.M. and SHANNON COUNTY, S.D. Johnson-O'Malley kinder-
gartens are open to non-Indians.

The DUPREE INDEPENDENT SCHOOL DISTRICT in S.D. spent $11,125 in
Johnson O’Malley funds for mobile units to provide sufficient space for all
students, although there are only 89 Indian children out of a total enrollment of
2517.

What we have found out about Indian education in the course of this study is not new,
especially to Indians. The history of education for American Indians is a history of
reports, studies, task forces, and more studies. They all make the same sharp criticism and
similar recommendations. Somehow the rhetoric never translates into action. One glaring
omission in these reports: they have never made it plain the ways Indians themselves
could change the conditions under which they are educated.

Indians have good reason to be cynical about another report. As one Indian woman
whom we interviewed said: “What will change from this interview? Or will it be put on a
shelf?”” We hope that this report provides the tools for change, and that it can and will be
used by Indian parents and tribes to bring about that change.

The time for such action may well be at hand. Indian parents are increasingly outraged
over the public schools’ failure to educate their children. Indians want to control
educational decisions affecting their children. In some communities Indians are
demanding a say in educational decisions. They want to know how Federal money is
being spent. In a very few places, Indians have taken over complete control of local
schools.

The 'misuse of Federal funds designed to help Indian children is a real issue in Indian
communities. Land has been stolen from Indians. Indian parents now see Federal funds
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being stolen from their children. Indian parents told us they wanted information about
Federal programs so that they could put a stop to thievery and deceit.

This report is designed to enable Indian parents to find out what Federal programs are
supposed to do and to demand that Federal money serve the needs of their children. It is
designed to help parents to know their rights, understand what the law requires, and force
changes in the way public schools use Federal funds.



CHAPTER 1

IMPACT AID AND INDIAN CHILDREN

Indian children qualify public school districts for Federal money under the Impact Aid
legislation because their parents live and work on Federal property. The two Impact Aid
Laws—P.L. 874 and P.L. 815 —were passed by Congress in the 1950s, primarily as a result
of the military and defense activities of the Federal government.! Their purpose was to
provide Federal financial assistance where Federal activities, chiefly military installations,
created a financial burden on local school districts. Congress wanted to compensate
school systems for the loss of part of their tax base when Federal installations were
established in the community.

There are two categories of Impact Aid assistance: P.L. 874 provides funds to local
school districts for general operating expenses paid in lieu of local taxes and P.L. 815
provides for school construction in districts where there are Federally-connected children.

P.L. 874 General Operating Expenses

Indians were not included in P.L. 874 when it was first enacted into law. They were
excluded at the request of State directors of Indian Education who feared that districts in
their states would lose Johnson-O’Malley funds if they received Impact Aid money. In
1958 Congress decided to permit “dual funding,” a concept which allowed a school
district to receive payments from both Impact Aid and Johnson-O’Malley on the
theory that Impact Aid would provide general operating funds in lieu of taxes and
Johnson-O’Malley would support special programs for Indians.?

While the original purpose of the law was unrelated to Indian education, Impact Aid
has become the major source of Federal funds for school districts which have Indian
children. Indian children qualify a district for Impact Aid under Section 3a and 3b.
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Section 3a applies to children whose parents live and work on Federal property, and
Section 3b applies to children whose parents either live on Federal property or work on
Federal property, but not both.

The amount of P.L. 874 money a district may receive is based on a formula which
takes into consideration the “local contribution rate’ (that is the expenditure per child
coming from local taxes), plus the average daily attendance count for eligible children.
Districts receive 100% of the average local contribution rate for Section 3a children and
50% of the average local contribution rate for 3b children.

In the fiscal year 1969 the Federal government provided $27.9 million for school
districts on the basis of eligible Indian students.>

P.L, 815 School Construction

When P.L. 815 was first enacted by Congress, the law provided that a district had to
have an enrollment increase in order to qualify. That did not apply to districts where
Indian children were enrolled, since the problem in those districts was that many Indian
children were not in public schools because there were no facilities for them, and that the
local district could not afford to construct schools.

The law was amended in 1953 to include such districts. Section 14 was enacted
specifically to provide funds to local districts to assist them in building schools for
Indians. Since 1953, the Federal government has spent $55,233,523 for schools for
48,497 Indian pupils.* Congress spent $86,345,649 for construction under P.L. 815 in
fiscal year 1969, but no money has been appropriated for Section 14 — Indian schools —
in the past three years because of limited appropriations and money freezes. The present
estimated need for construction in public school districts that serve Indian children is
$82.2 million.®

Two factors account for the backlog: First, until this year, Congress established a
priority for the distribution of P.L. 815 funds for schools hit by natural disasters and for
schools operated by the Federal government on military bases. Since 1967, all
appropriations have gone into these two categories and none into construction of schools
for Indian students. A second reason for the backlog is the Federal freeze on construction
imposed by the Whlte House and the Bureau of the Budget in 1969 which was an effort
to combat inflation.®

Congress amended the law in 1970 to give Indian schools “equal priority” with other
requests,” but the Office of Education still will not be able to fund all the back requests
under Section 14. The fiscal year 1971 appropriations of $15 million for P.L. 815 will
support only $6 million in Section 14 requests. It is likely that the only Indian districts
that will receive P.L. 815 money this year will be small districts where almost all the
students are “unhoused.””®

Accountability

Indians frequently believe that they are being used to qualify a district for Federal
funds, yet their children receive an inferior education. They cite overcrowded and
substandard facilities, inadequate supplies and materials, high drop-out rates, inadequate
and insensitive teachers, and a lack of special programs and classes to help Indian students
overcome language barriers and other handicaps.

The fact that a school district receives Impact Aid funds based on a count of Indian
children does not mean that Indians necessarily get their fair share of that money or of
the district’s total revenues. Federal payments go directly into the general operating fund
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of the district together with all other revenues. The money is used as general aid and no
reporting or accounting of funds is required.

There is, for example, no Federal requirement that districts demonstrate that Indian
children have received a share of the Impact Aid funds equal to that of all other children.
Nor is there any requirement that districts demonstrate that they have not discriminated
against Indian students in the allocation of state and local resources.

In large districts where Indian enrollment is concentrated in certain schools close to
the reservation, there is typically a vast difference in the quality of education, the
condition of the school, and the provision of books and supplies offered in these schools
from those offered in the predominantly non-Indian schools. The differences are so ob-
vious as to lead to the inescapable conclusion that Indian children are not receiving an
equal share of anything,

Of all the districts we surveyed, the GALLUP-MCKINLEY COUNTY SCHOOL
DISTRICT in N.M. (a predominantly Indian district with a total enrollment of 12,000)
provides the clearest example of inequalities between schools.

The difference between predominantly Indian schools and predominantly non-Indian
schools is great. For example, the Indian Hills Elementary School which has an
enrollment of 294 of which only one-third is Indian is located in a middle-income area of
the town of Gallup. The school has a split level, carpeted music room; a carpeted library;
uncrowded and well-equipped classrooms; a gymnasium and a separate cafeteria. There
are plenty of showers, toilets, and drinking fountains. There is a paved courtyard. The
school has closed-circuit TV. Although Indian Hills Elementary is not a Title I target
school, our interviewers found Title I equipment there.®

Five miles away from Indian Hills School is the Church Rock Elementary School with
a 97% Navajo enrollment. The school is a barrack-like structure surrounded by mounds of
sand that drift in through cracks in doors and windows. The “all purpose” assembly hall
serves as a cafeteria, gymnasium and assembly hall. There are four temporary classrooms
which have no extra sanitary facilities. The classrooms are dark and crowded, the
furniture worn and old.

The Thoreau Elementary and High School is predominantly Indian. The main
structure of the elementary school is surrounded by 12 metal mobile classrooms. The
mobiles permit a doubling of the enrollment, but no additional toilet or water facilities
exist. All students must share the same lunch room."®

A Building at the Thoreau Senior High School, Gallup-McKinley County Public Schools, N.M.



The Thoreau High School is the most overcrowded school in the system. Although it
is only three years old, the school, which was built with P.L. 815 funds, was inadequate
and overcrowded when it opened. A reporter for the Gallup Independent described the
six classrooms surrounding the school as “wooden shacks,” four of which were not fit to
be used.!? Built just after World War II these buildings are in such a state of disrepair that
during the winter, it is not uncommon for teachers to find an inch of snow on the
classroom floor. Students in science and home economics classes have to stand and watch
the experiments and projects because of lack of space and equipment. The library is
located in a classroom too small to hold all the books.

In the Gallup district as a whole, the predominantly Indian schools are overcapacity
and the predominantly non-Indian schools are at or below capacity. The graph on the
following page illustrates the extent of overcrowding in Indian schools.

The inferior and substandard education which Indian children receive in districts such
as Gallup is especially galling because Indian children bring in more money per child than
non-Indians. In that district Navajo and Hopi parents are often intimidated into thinking -
that they should have less voice in school affairs because they are not property owners
and do not contribute their share to the school district’s budget. In fact this is not the case.
In the GALLUP-MCKINLEY COUNTY SCHOOL DISTRICT, Indian children bring in
twice as much as other children in the district. Indian children'? qualifying under Section
3a bring in $306.70 per student. The children of Bureau of Indian Affairs and Public
Health Service employees who do not live on the reservation but who work for the
Federal government, bring in one-half of the amount paid for 3a pupils, or $153.35.
Local taxes for non-Federally connected children pay approximately $127 per child."®
Thus, Indian children in Gallup “‘earn™ twice as much for the local district as other
children.

Chart 1. Impact Aid Funds Per Child Contrasted With Local Revenue
Per Child, Gallup-McKinley County Public Schools, N.M.

Type of Child Amount Paid for Year 1970
Indian Child Whose Parents Live and Work $306.70 per child

on Reservation (3a)

Child of Federal Employee (3b) $153.35 per child

Local non-Federally connected child $127.00 per child

In Impact Aid funds alone, Gallup receives approximately $1.3 million. Gallup also
receives a substantial amount of other Federal funds, for a total of 40% of its budget. The
Title T budget brings in $563,650; the Johnson-O’Malley budget is $505,384; and it
receives another half a million dollars from various other Federal programs.’* In addition
to Federal money, every child regardless of status qualifies for state aid.

The Office of Education which administers the Impact Aid legislation takes the
position that the Federal government is not in the business of investigating the
“suitability” of public education, which is considered the responsibility of the state and
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local governments. Nor does the Federal government determine whether Impact Aid
pupils, including Indians, are receiving their fair share of the Congressional appropria-
tions.15

Federal funds under Impact Aid for public schools where Indians are enrolled could
provide significant support to local districts in efforts to better educational conditions for
Indians. However, the discriminatory allocation of educational services in local districts
means that Impact Aid funds do little to improve the educational opportunities of Indian
children.
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CHAPTER II

THE JOHNSON O'MALLEY ACT

The Johnson-O’Malley Act of 1934 is the only Federal education program which
uniquely benefits Indians. The law, as currently administered, is intended to provide
Federal money to states to enable them to educate eligible Indian children in their public
school system. All children of one-quarter Indian ancestry whose parents live on or near
Indian reservations under the jurisdiction of the Bureau of Indian Affairs are eligible for
assistance.

The Johnson-O’Malley budget for fiscal year 1971 is $19.6 million. The money is
allocated to states; the state department of education’s division of Indian education
contracts with school districts for Johnson-O’Malley programs. In the 1970-71 fiscal year
the Bureau of Indian Affairs contracted with 14 states and 11 individual districts in six
other states to provide assistance to hundreds of public school districts.

The Johnson-O’Malley Act has been the Federal government’s primary means of
transferring responsibility for Indian education to the public schools. It is designed to
accomplish three things: to get the Federal government out of the business of educating
Indian children; through financial inducement, to further the long-established practice of
turning over responsibility for Indian education to the states and local districts; to
“civilize” Indians, the historical goal of Federal Indian legislation. It was thought that in
public schools “daily contact with white children would facilitate their civilization and
through them contribute to the enlightenment of adult Indian parents.”’

The language of the Act is broad and ambiguous. It authorizes the Secretary of
Interior to make contracts with any state “for the education, medical attention,
agricultural assistance and social welfare of Indians.””? The only specific criterion required
by Congress for receiving Johnson-O’Malley assistance is that “minimum standards of
service are not less than the highest maintained by the states. ...”
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There have been few amendments since 1934. A 1936 amendment permitted the BIA
to contract with incorporated tribes and private, non-profit groups as well as with states.®
The major changes in the administration of the law have come in the regulations issued by
the Bureau of Indian Affairs. These changes chiefly addressed the question of eligibility
of public school districts for financial assistance under the Act. As presently
administered, the chief criterion for eligibility is “the unmet financial needs of school
districts related to the presence of large blocks (sic) of nontaxable, Indian-owned
property in the district and relatively large numbers of Indian children which local funds
are inadequate to meet.”® This criterion, however, did not emerge in the Bureau of
Indian Affairs Manual until 1951 and in the Regulations until 1957. Prior to that time,
the eligibility criteria did not include the g‘esence of tax-exempt land or the residence of
eligibile Indian children on reservations.” Furthermore, prior to the 1957 regulations,
non-reservation Indians received Johnson-O’Malley assistance.®

The most significant change in the administration of JOM over the years — limiting its
use to Federally recognized Indians living on reservations — came at the same time as the
Federal government’s policy of termination. Under this policy, the Congress and BIA
sought to end all Federal responsibility for Indian matters and to end the special
relationship of Indian tribes with the U. S. Government. This policy had a major impact
on all matters relating to Indian affairs, including Indian education.” At Congress’s
urging, the Bureau of Indian Affairs began terminating Federal services to Indians and
relocating Indians off reservations. In 1953 Congress transferred Federal jurisdiction over
law and order on reservations to the states, and in 1953 the House of Representatives
called for an end to Federal services to Indians.2

The termination policy affected the operation of the Johnson-O’Malley program by
restricting eligibility to school districts which had Federally recognized Indians en-
rolled, and by withdrawing services to certain tribes, particularly to California Indians.
California had been the first state to contract with BIA under the Johnson-O’Malley Act.
Until 1953, the state received $318,500 a year, but the annual assistance was gradually
reduced, and in 1958 the JOM program in California was discontinued altogether. A
combination of circumstances led to the withdrawal of JOM assistance from California,
but the main factor was the 1953 House Concurrent Resolution #108 which specifically
named California Indians as among those to whom assistance should be curtailed. JOM
funds to California were withdrawn in 1958 and were not restored until 1970 when the
state received $35,000.% Although the State of California supported California Indians in
their efforts to restore Johnson-O’Malley funds, when the money was reinstated the
California State Department of Education failed to use the money for its intended
purpose.’® Although the Federal policy of termination for all California Indians by the
Federal government was the primary reason for withdrawal of JOM, a majority of
California Indians were never, in fact, terminated.

ELIGIBILITY AND ALLOCATION OF FUNDS TO STUDENTS AND DISTRICTS

The Bureau of Indian Affairs acknowledges that its policy of excluding non-reservation
Indians from JOM dates from 1951. It justifies that policy on the basis of Congressional
sanction,'’ limited appropriations, greater needs of reservation Indians, and the
availability of state and local services to Indians who reside off reservations.'? The BIA
has maintained this policy despite demands from Indians, Indian organzations, and
Federal legislators in both houses of Congress that it be changed. Because of this policy,
only an estimated 62,000 Indian children were targeted for JOM assistance in the
1968-69 school year (about one-third of the estimated 177,000 Indian children in public
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schools.) The educational needs of those Indian children living in urban areas, those living
on trust lands recognized by states, those living in scattered communities, and those never
recognized by the Federal government are not met by Federal assistance, despite the

government’s historic and legal obligation to Indian education and explicit Congressional
authority to do so.

Financial Need

The major criterion for assistance — apart from the JOM regulations excluding certain
categories of Indian children — is the financial need of the school district for
supplemental funds. JOM is designed in most instances to balance the district’s operating
budget. The amount which a district may get is supposed to be that sum of money which
a district needs to operate an “adequate school” for Indian children after all other sources
of local, state and Federal money have been counted.'® This amount will vary from
district to district and from state to state depending upon the amount of state aid, the
district’s local tax base, and other financial considerations. For example, the MADDOCK
DISTRICT #9 in N.D. has 38 Indian children (out of a total enrollment of 432) who live
in an off-reservation BIA dormitory; it receives $805 per child,'® while NEW TOWN,
N.D., with 233 Indian children, receives only $155 per child.'® Arizona with a JOM
enrollment of 11,818 receives $252 per child;'® New Mexico with a JOM enrollment of
12,204, receives only $132 per Indian student.’” As these figures demonstrate, JOM is
not an entitlement program providing a fixed amount for each eligible child. It is a
program whose allocations are based on the school districts’ financial needs, and not the
educational needs of Indian students. Johnson-O’Malley allocations to states are arbitrary
and bear no real relétionship to financial need. For example, Arizona received 43.7% of
its education revenue from local and other sources but it receives §120 more per Indian
child from Johnson O’Malley funds than New Mexico which received only 23.3% of its
education revenue from local sources.'®

Prior to 1958 when Impact Aid became available to districts serving Indian children,
Johnson-O’Malley was the basic program of Federal financial assistance to districts
enrolling Indian students. In 1958 Congress decided that Impact Aid should be available
“in lieu of taxes” for general operating expenditures while special programs would be
supported by Johnson-O’Malley to meet the special needs of Indian children.

However, Johnson-O’Malley funds continue to be used to support the general
operating expenditures of districts. The JOM regulations provide that where school
districts are eligible for Impact Aid funds, JOM is supposed to be limited to “meeting
educational problems under extraordinary and exceptional circumstances.”"® This refers
specifically to districts enrolling a substantial number of Indian students where the
amount of money received from Impact Aid and from state and local sources is thought
not sufficient to meet general school operating costs. Thus, despite the obligations of
states and local tax payers to support Indian education and despite other assistance
provided by Congress, JOM continues to be used in lieu of taxes. Until quite recently,
most JOM funds paid for operating expenses. In fiscal year 1968, $6 million out of a total
budget of $9 million was spent as general aid.2% By fiscal year 1970, there had been a
shift from general support; $5.6 million out of a total budget of $16.4 million was spent

for this purpose.?’

Policies concerning the eligibility of students and districts vary from state to state.
Some states, like South Dakota, simply adopt the Federal eligibility requirements in the
State Plan.?? But in Oklahoma, the State Plan requires districts to tax at least 20 mills in
order to qualify for Johnson-O’Malley Act funds, and any Oklahoma district receiving
Impact Aid is ineligible for general support from JOM.?2 Until recently in New Mexico,
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Indian children of Federal employees were ineligible for Johnson-O’Malley assistance of
any kind, including free lunches.?4 The Arizona State Plan creates two categories of
eligibility — major impact and minor impact districts — both of which are based on the
total deficit need in the school district’s budget.?®

Egqual Educational Opportunities

The most significant Federal requirements in the Johnson-O’Malley regulations are
those pertaining to the provisions of equal educational standards and opportunities for
Indian children. There are three separate provisions:

1. Equal Educational Opportunities. Contracts shall specify that education for
Indian children in public schools within the state shall be provided upon the
same terms and under the same conditions that apply to all the citizens of the
state.

2. Uniform Application of State Law. States entering into a contract. . . .shall
agree that schools receiving Indian children, including those coming from
Indian reservations, shall receive all aid from the State, and other proper
sources which similar schools of the State are entitled to receive. In no
instance shall there be discrimination by the State or subdivision thereof
against Indians or in support of schools receiving such Indians, and such
schools shall receive state and other non-Indian Bureau funds or aid to which
schools are entitled.

3. Educational Standards. The State shall provide in all schools that have Indian
pupils adequate standards of educational service, such standards to be equal to
those required by the State in respect of (sic) professional preparation of
teachers, school equipment and supplies, text and library books, and
construction and sanitation of buildings.2®

The interesting thing about these sections of the regulations is that they seem to
contemplate that JOM money is to be spent in addition to the regular school program
provided by local authorities, and required by state law. These provisions are, of course,
inconsistent with other provisions of the regulations requiring a district to demonstrate
financial need in order to be eligible. Thus, some JOM regulations assume that state and
local districts will provide “an equal education for Indians,” from local and state funds,
wholly apart from JOM aid. Other sections provide for assistance to support Indian
schools only if the local district can demonstrate a financial need. Thus, there is a conflict
between using JOM as supplementary assistance to Indians and using it as general aid. In
fact, Johnson-O’Malley does both. The BIA provides funds for general operating
expenditures for the whole district and for special programs and parental costs which
relate specifically to the special needs of Indian students.

The equal education provisions of the regulations have a further significance. They
confer broad authority upon the Bureau of Indian Affairs to require that states and
school districts upgrade Indian education and remedy the substantial disparities in
education received by Indians compared to non-Indians as a condition of Federal
assistance. Further, the regulations require each state to make available to BIA access to
records, reports and to the schools themselves ““to enable [it] to conduct inspections of
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the school program related to the contracts.”?7 This provides authority for the Bureau of
Indian Affairs to monitor school districts where Indians are enrolled and to determine
whether the conditions of the contract have been complied with.

GENERAL SUPPORT

Johnson-O’Malley funds are spent in two major categories — general support and
special programs.

Approximately one-third of all JOM funds are used for general support. The
allocations vary considerably from state to state. For example, in 1970 Arizona spent
one-half of its total JOM expenditures — $2.6 million — for general support.?® In
Oklahoma, however, a small percentage of the total JOM payments was spent for general
support — only $34,611 out of $737,666 in fiscal year 1970.2° In South Dakota
$695,000 of the total allocation of $1,132,021 was earmarked as general aid in fiscal year
1970.3° But in Montana in the same year, no JOM money was allocated for general
support.31

Accountability

In almost every district, even if the state did not use Johnson O’Malley for general
support, school superintendents told us that Johnson-O’Malley funds were combined with
the school system’s general fund and they could not account for how the money was
spent. Once JOM funds are used in this manner, no accountability is possible. There is no
way to determine whether Indian schools or children receive support for their basic
educational needs. In a few states, such as New Mexico and North Dakota, school districts
have recently been instructed to identify JOM funds in their school budget, but this has
not changed the problem of lack of accountability. The business manager of the
GRANTS MUNICIPAL SCHOOL DISTRICT in N.M. confirmed that there is no
accounting of JOM funds in that district, He assured our interviewer that the money did
reach Indian children through the “good faith” of school administrators. In most
districts, superintendents were not even able to give that assurance. They said they did
not know whether the money reached Indian children. Most of them thought of
Johnson-O’Malley funds as money “in lieu of taxes” for which they did not have to
account.

The use of JOM as general support has come under criticism from the General
Accounting Office in its recent audit of JOM funds in New Mexico, Arizona, and South
Dakota. Although the regulations never contemplated that JOM would pay the full cost
of educating Indian children, several states had been using funds in precisely that way.
Under the Arizona State Plan which was in effect until 1968, JOM payments to school
districts provided the entire per-pupil cost of educating Indian children—not withstanding
the fact that Arizona districts were also eligible for state aid and for Impact Aid
payments for each Indian child. In addition, state and county contributions of $20 per
child were not included as district revenue before determining how much JOM assistance
per child would be awarded. Under this method of payment, each Indian child earned
money for the district well beyond the cost of his own education. The General
Accounting Office concluded that these practices “did not financially assist the education
of eligible children, but rather reduced the school district’s cost for the education” of
non-Indian children.®? It also provided an indirect benefit to local property owners —
virtually all of whom were Anglos or Spanish-Americans — by keeping tax rates low. In
response to the GAO audit, Arizona revised its State Plan effective July, 1969 and ceased
this method of payment for most, but not all, districts in the state.33
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Indirect Aid to Non-Indians

Johnson-O’Malley money often benefits white property owners by providing a positive
incentive to keep taxes low. If income from local taxes is low, there tends to be a larger
budget deficit with which to justify using Johnson-O’Malley money for general support,
The General Accounting Office audit found that school districts in Arizona and South
Dakota in the 1966-67 school year which received JOM funds E‘ypically had much lower
tax rates than the state’s average school district tax rate.>* Our survey found no
indication that this practice had changed substantially. Several districts had reduced their
overall per-pupil expenditures in recent years. As a result Federal funds received by
school systems based on Indian enrollment and intended to benefit Indian children, are
used, at least in part, to maintain a reduced financial effort on the part of local property
owners.

Peripheral Dormitory Program

Another form of indirect aid tonon-Indians,is the Peripheral Dormitory Program
funded by JOM. In some parts of the Navajo Nation and reservations in other states
school districts educate Indian children living in off-reservation Federal dormitories.
Under twenty-year agreements with the Bureau of Indian Affairs, these districts may
receive JOM payments of as much as $1000 per student to establish school facilities and
to support the full instructional costs for each Indian child. For example, in 1968-69,
peripheral dormitory expenditures in Arizona amounted to $771,584. In some cases,
however, these school districts are collecting full tuition costs from Johnson-O’Malley Act
funds and receiving, in addition, state aid payments for each Indian student.>® Thus,
once again, local districts have failed in their constitutional obligation to treat Indian
children fairly in the allocation of non-categorical local, state, and Federal funds. Rather,
Indian children have been used as pawns by the education establishment to obtain
additional funds to service the non-Indian population.

One such district is SNOWFLAKE, ARIZ., which has a total enrollment of 742
children, of whom 128 are Indian. Snowflake received state aid for each Indian student.
In addition, the district received $697 per Indian child under the Johnson-O’Malley Act
for instructional cost — plus $110 per child for parental costs. The district also was
allocated $6.912 for lunches.>®

The GAO audit found that the Peripheral Dormitory Program is inconsistent with the
BIA’s fundamental policy of state responsibility for Indian education. It recommended
that these contracts be renegotiated. However, state and Federal authorities have decided
to allow these contracts to run their course before altering JOM payments.>” Therefore,
while these districts profit financially because of the presence of Indian students,
non-Indian students benefit from a program designed to aid only Indians.

School systems do not qualify for JOM funds unless eligible Indian children actually
attend school. School authorities are known to encourage Indian children to attend
school at the time of official enrollment counts. Indian children are promoted through
the grades irrespective of their performance in order to keep them on school attendance
rolls. Districts continue to receive payments throughout a school year, even if children
have dropped out or have transferred to Federal boarding schools. Some principals
reportedly have children marked present who were absent so that the school system will
retain its Federal funds. Indeed, many school officials frankly admit that they encourage
Indian children to remain in school for this reason. The Federal projects director in LOS
LUNAS MUNICIPAL SCHOOL DISTRICT in N.M. told our interviewers that Indian
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children in her system were urged to attend public school to “get Federal funds.”

Thus, a combination of slothful BIA policies and greedy local practices deprives
Indians of the full benefits to which they are entitled under the JOM general support
allocations. There is no way to determine whether general support money does provide
basic assistance for Indian education since the funds are combined with general funds.
Local school officials are not held accountable to the Federal government or to the
Indian community.

SPECIAL PROGRAMS

Special programs funded by the Johnson-O’Malley Act are designed to benefit Indian
children uniquely by supplementing regular school programs. Special programs include a
wide variety of projects under two broad budget categories — parental costs and special
projects. Neither the BIA Manual or the Johnson-O’Malley Act regulations mention
special programs — except parental costs — but expenditures in this category have
increased markedly in recent years. In fiscal year 1970, $9.5 million dollars of the JOM
budget was spent for special programs of all kinds. Expenditures for parental costs,
including lunches, were $3.6 million, and expenditures for special projects, including
kindergarten, were $5.8 million.?®

Parental Costs

Most State Plans provide that JOM funds can be used to pay for school lunches,
transportation, books, supplies, and any other item not furnished by the district to all
children. We found that Indian children suffer more inequities and injustices in the
administration of these JOM supported costs than in any other area.

JOM funds are supposed to meet educational costs which Indian parents cannot afford
to pay. For example, school districts may provide books, school supplies, graduation and
athletic fees and other educational necessities free to Indian children and defray expenses
from JOM. The average Indian family which earns $1500 a year cannot afford these costs.

School districts in Arizonia, for example, do not use Johnson-O’Malley funds for
parental costs (with the exception of school lunches and same transportation) and Indian
parents do not know that Federal money is available. Our interviewers in the Navajo
Nation reported that many Indian students simply drop out of school because they
cannot pay their fees or buy supplies. No school officials have bothered to tell them that
they are entitled to Federal dollars to meet these needs.3®

In New Mexico, parental costs are not included in the regular JOM budget. However,
districts are reimbursed for parental costs, usually on the basis of a telephone call or
letter.

In GRANTS, NM. we found that in the 1969-70 school year the district was
reimbursed $285.75 for physical education equipment and course fees, and $191.75 for
boys’ gym shoes?® Yet, our interviewers found that some eligible Acoma children in
Grants High School paid their own course fees in home economics and wood shop.
Parents reported that if a student did not pay all his fees, he did not receive his grade.
Students were also supposed to be supplied gym shoes, but our interviewers could find
only one Indian parent whose child received gym shoes in the last school year.

In contrast, after Laguna and Acoma parents confronted the superintendent, and the
LDF interviewer made public the fact that the school system had received JOM funds for
boys’ gym shoes, all JOM students in the Laguna - Acoma school were provided with free
gym shoes.
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Transportation

An important cost that can be met with Johnson-O’Malley Act funds is the financial
burden of busing Indian children over great distances to the public schools. Indian
families often live in small isolated communities where special bus trips must be
scheduled. Transportation is expensive in school districts covering large geographic areas
and enrolling many Indian students. If these expenses are not met, however, the only
alternative may be a Federal boarding school or no school at all.

Despite the fact that money may be available for transportation, Indian students often
do not receive the full benefits of JOM. OQur interviewer in the Navajo Nation reported
that there were students who preferred to attend public schools but were forced to attend
Federal boarding schools because of lack of transportation and space.

In some districts, the JOM budget provides for *“special transportation.” In GRANTS,
N.M. $1,440 was allocated for “special transportation” in the 1969-70 budget,*! but all
JOM parents had to pay fees for such transportation. Our interviewer reported that there
was no observable way to account for the discrepancy. We were unable to ask the
superintendent to explain because he refused to be interviewed. Laguna and Acoma
parents complained that the buses in the GRANTS MUNICIPAL SCHOOLS which Indian
children ride are old, overcrowded, and frequently break down, yet white children ride
the newer buses. 1

Sioux parents in LITTLE EAGLE, S.D. reported that non-Indian children received
door to door bus service, yet Indian children must walk as much as a mile to the bus stop.

In CROWNPOINT, N.M. Navajo children did not get home until after dark in winter
months. The school bus delivered white children to their homes in town before making
the trip to Indian homes.

No transportation was provided for Indian children in DUNSIETH, N.D. who had to
stay after school. Children had to walk long distances in cold winter weather.

An Indian bus driver in NEW TOWN, N.D. droveout of his way to pick up Indian
children in bad weather. Indian parents reported that he was told to stick to the route or
he would be fired.

In MCLAUGHLIN, S.D. a crippled Indian boy had to walk on his crutches three miles
to the highway to get the school bus. When the weather became cold, the boy dropped
out of school. Our interviewer reported that the school bus could have picked him up
easily.

We found that some districts were making special efforts to provide transportation to
Indian children for after-school programs and sports events. This contributed to the
student’s involvement in school affairs. But too often, unless Indian parents know that
this money is available, transportation for Indian students is either inadequate or
unavailable.

School Lunches

The largest item of parental cost is for school lunches. JOM is most often used to
supplement the National School Lunch Program’s free and reduced-price meals. Many
districts receive JOM payments for lunches for Indian children but in some cases the
children go hungry. Johnson-O’Malley makes lunches available to those Indian children
whose parents cannot pay for lunch. The determination of need is left to local
authorities, and very often the means for determining eligibility is handled in ways which
are humiliating to Indian children. Families must publicly admit their poverty to qualify
for such assistance.

In GALLUP-MCKINLEY COUNTY SCHOOL DISTRICT in N.M., Indian children are
given a monthly lunch ticket if their parents fill out a form which demands such
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information as — how much money does your family earn? If a child loses his ticket, he
gets no lunch for the remainder of the month.,

In TULAROSA, N.M., our interviewer was told that some Indian children had to work
for their lunch. Johnson-O’Malley has no regulations for administering school lunches,
but in any case the criteria governing the provision of lunches under JOM should not be
less than the criteria established under the National School Lunch Program administered
by the Department of Agriculture. NSLP regulations forbid the practice of making
children work for their lunch.,

In SNOWFLAKE, ARIZ., Indian students attend public schools but live in a BIA
dormitory. The school district received JOM payments of thirty cents a lunch for 128
Indian students for 180 school days a year, a total of $6,192 in the 1969-70 school
year.*? Yet, each student’s family is required to fill out a page-long questionnaire and
mail it to school authorities before lunch is provided.

In TUBA CITY, ARIZ., needy Indian children must declare their poverty daily
although the district is reimbursed for all their lunches. The procedure for obtaining a
lunch is that each morning students are asked if they will be eating lunch and if they
brought their own money. Students who wish to eat but who have no money then
receive different colored lunch tickets. In previous years, all students were charged 25¢
for lunch, and if parents were unable to pay, they had to “come to school to explain their
situation,” according to the principal. In some instances, bills were sent home and parents
were forced to sell sheep or pawn jewelry to pay for lunches. A trader in GAP, ARIZ. was
reportedly taking money out of welfare checks at the request of school officials to pay
for school lunches.

In PAGE, ARIZ., Indian parents have to sign a statement each month indicating that
they do not have money for their children’s lunch bill. JOM lunch tickets are collected at
lunch each day and redistributed the next day. JOM students are singled out in the
cafeteria.

Our interviewers reported that many Navajo students felt the stigma of poverty very
deeply. They would rather give up a free meal than submit themselves and their families
to the public humiliation of admitting their poverty.

Indian children in MADRAS, ORE., are charged for their lunches, and they must pay
in advance. As a result some children stay home a week at a time, or go hungry at school.
Indians in Oregon receive no assistance under the Johnson-0’Malley Act since Oregon was
dropped from the JOM program.

In PARSHALL, N.D., JOM students are separated in the lunch line, not all poor Indian
students get a free lunch, and students have to pay for seconds.

Indian parents in MCLAUGHLIN, S.D., reported that their children are pushed aside
in the lunch line because they eat free.

In MARLAND, OKLA., Indian parents who are unemployed and on welfare must find
some way to pay for the children’s school lunches.

In view of the widespread malnutrition among Indians, we were not surprised to
discover that Indian parents are greatly concerned about getting an adequate diet for their
children. Although our interviewers were not monitoring the National School Lunch
Program, they were overwhelmed with evidence of noncompliance with regulations
governing that program, of discrimination against Indians, and of ignorance about
eligibility for free lunches. Inasmuch as BIA has signed an agreement with the
Department of Agriculture under which school lunches for Indian children will no longer
be paid by JOM, misunderstandings could increase.

A school lunch reform act which was passed by Congress in May 1970, should
eliminate this confusion and guarantee meals for needy school children — Indian and
non-Indian alike.*? Effective January 1, 1971, all school districts which participate in the
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lunch program must provide free or reduced- price meals to every child under uniform
national eligibility standards set by the Secretary of Agriculture (see Appendix D). Since
every child from a family of four with an income of $3720 will qualify for free or
reduced price meals, public school districts will be obligated to feed virtually all of the
Indian pupils.

Special Projects

One of the greatest needs in public school districts enrolling Indian children is special
educational projects and services designed to benefit Indian children. In recent years,
more JOM money has become available for these projects. $2.3 million of the
Johnson-O’Malley budget now pays for kindergarten programs for Indian children. In
1970, an estimated 3,713 children are enrolled in kindergarten.

Local districts are funded for a variety of projects ranging from the purchase of mobile
units, equipment, and supplies, to the hiring of home-school coordinators, guidance
counselors and other special personnel. Priorities vary from state to state. In Oklahoma,
for example, cosmetology courses for Indian students are paid for by JOM. In Wyoming,
JOM priorities for special projects established in the State Plan include improving
school-community relations, leadership workshops for prospective Indian school board
members, projects that promote understanding of Indian values, and parent involvement
in school affairs.

Our survey found that although special projects were supposed to meet the special
needs of Indian children, JOM funded projects were benefiting all children — non-Indian
and Indian alike. Much of the money in this category is used as general aid to support
programs for Indians which local revenue supports for non-Indians.

The DUPREE INDEPENDENT SCHOOL DISTRICT in S. D. received $11,125 under a
special projects budget for the purchase of mobiles because the district “would not be
able to handle its present enrollment™ of 257 children. The district had only 89 Indian
children enrolled.** Our interviewer found that the mobile unit was a quonset building
sitting on a concrete foundation, a permanent addition to the facilities of the district.

In SHANNON COUNTY INDEPENDENT SCHOOL DISTRICT, in S. D., the Johnson
O’Malley kindergarten at two schools where there is a substantial minority of non-Indians
was open to all five-year-olds, not just Indians.*®

In LOS LUNAS SCHOOL DISTRICT IN N.M. a kindergarten was financed primarily
out of Johnson O’Malley funds in the 1969-70 school year.®® It had only a handful of
Indian children.

The Johnson-O’Malley remedial reading program in operation at the Laguna-Acoma
school in the GRANTS SCHOOL DISTRICT in N.M. was not in fact a remedial reading
program, although this was one of the most critical needs of the students in the school.
Instead, the course was open to any student in grades 7-12 who needed extra credit. The
class was over-crowded and lacked sufficient materials for remedial reading.

Johnson-O’Malley money for special projects in some instances may duplicate the
same program listed in the Title I application. For example, the DUPREE
INDEPENDENT SCHOOL DISTRICT in S.D. received $2,800 from Title I and $7,000
from JOM for a 1970 summer program for one month for 100 Indian children.?” Yet,
only 50 children actually participated.

In the same year, the JOM budget for the GRANTS SCHOOL DISTRICT provides for
five teachers to be assigned to schools with large Indian enrollments. OQur interviewer
could locate only two JOM teachers in the school last year. Furthermore, the JOM budget
allocated $8,100 for general instructional supplies, yet the JOM art teacher at the
Laguna-Acoma school indicated that his class was severely handicapped by lack of
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supplies and material until after December when less than three-fourths ot what he had
ordered arrived.

The GRANTS SCHOOL DISTRICT also received $4,950 for “support, supplies and
services” in the 1969-70 budget. The State Indian Education director told the Grants
business manager that this money could be used to buy textbooks for Indian children,
although he indicated to our interviewer he had cut textbooks from the JOM budget at
the state level two years previously since he felt it was a duplication of state aid.*® In
fact, the State of New Mexico Textbook Fund provided $41,593 to the district in that
same year. Indian children in the district were using torn and tattered books, and teachers
commented that the books were out of date.

Program descriptions or justifications are rarely required. Most budgets for special
projects are a simple statement of expenditures and receipts, such as the JOM general
fund budget for SISSETON, S.D. for 1968-69%° which reads:

Expenditures
Speech therapy $2,034.43
Swimming as a motor 1,800.00
skill development
Developmental reading 2,000.00
program
TOTAL $5,834.43
Receipts
Johnson-O’Malley $4,100.00
Title I 1,734.43
TOTAL $5,834.43

IS JOHNSON-O MALLEY MEETING THE NEEDS OF INDIAN STUDENTS?

The answer to the question of whether JOM is meeting the needs of Indian students is
a mixed one. Undoubtedly, it is meeting those needs in some places. However, although
the program is supposed to meet Indian needs, it is not typically administered with those
special needs in mind.

In large measure, the answer to the question depends upon whether one is a BIA
official or an Indian parent. BIA officials in charge of the program contend that JOM is
meeting the needs of Indians. Meeting the general financial need of a school district which
enrolls Indian children is, they argue, meeting Indian needs. Indian needs may range from
a desk or a chair in one district to lunch or special programs in another. Every
determination, including that of need, is made locally.

Because of pressure on the Bureau of Indian Affairs, increasingly more money is going
toward special programs which come closer than general support to meeting the special
needs of Indian children. In fiscal year 1968, only §1 million out of a total budget of
$9.8 million supported these programs. But in fiscal year 1970, $4.2 million out of a total
budget of $16.4 million now goes toward special programs.®®
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Despite these special programs, Johnson-O’Malley is regarded by local school officials
as money to support the general school program. As the superintendent in RELIANCE,
S.D. said when asked if JOM was meeting the special needs of Indian children: “Getting
them here and feeding them is all it does.” Most superintendents told our interviewers
that JOM supported the basic program, that money for special programs went into the
general fund, and that they “couldn’t figure out” how the money was spent.

Indian parents and Indian community leaders frequently say that the public schools
are not meeting their needs at all. In particular, they identify special needs as teaching
tribal history, language and culture. Virtually every place we interviewed, Johnson-
O’Malley was not supporting programs which Indians thought were most important to
their children.

Perhaps the reason that JOM does not support such programs is because parents are
unaware of the possibilities for starting classes in tribal history and language and because
school officials do not recognize this as a need. Most school officials view education for
Indians as an opportunity to draw them away from their tribal heritage and from the
reservation and toward white culture and the American mainstream.

Our interviewers found some places where the importance of Indian culture was
recognized. These were sporadic efforts, often undertaken by an interested teacher or
principal. In many cases these programs are concentrated on the kindergarten or pre-first
grade level. Wherever they do exist, programs of this nature have elicited great enthusiasm
from the parents. Some of these parents indicated to our interviewers only the vaguest
notion of what was going on generally in the schools, yet they were eloquent about the
details of the Indian culture classes.

The fact that JOM money in many districts is spent on the most basic educational
programs and services is simply a reflection of the regulations and policies governing JOM
expenditures. The basic concept of JOM as interpreted by BIA is one of providing
assistance on a supplemental need basis, with the objective of reducing or eliminating
JOM assistance altogether if state or local resources can assume complete financial
responsibility.

A good example is the pre-first grade classes which had been established in several New
Mexico school districts. These classes enrolled first-grade Indian children who, because of
lack of facility in English, were not ready for regular first-grade instruction. Here was an
attempt to meet the special needs of Indian children. However, when the General
Accounting Office conducted an audit of these programs, it concluded:

*“. . .the district had received Public Law 874 payments and State and county aid
for the pre-first grade students and that the revenue from these sources, exclusive of
JOM aid, had exceeded the school district’s operating cost on a per capita basis.”®"

The GAO audit found that the district in question was receiving the full costs per child
for these classes. GAO’s concern was that while the district was also receiving state aid
and Impact Aid payments, JOM funds were paying the full costs of the pre-first program.
Thus, the school district was, in effect, earning extra money from these pre-first classes.
The General Accounting Office did concede that JOM could pay part of the costs of the

pre-first classes.
New Mexico’s response to this audit was to cut out almost all pre-first grade classes.

The director of the Division of Indian Education in the State Department of Education,
Willard Scott, wrote to the General Accounting Office:

““This division no longer supports the pre-first program except where there is proven
need and all school districts have been notified that they will begin a phasing out of
all pre-first grade classes as such.”®?
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GAO was simply pointing out that JOM money was not being spent according to the
deficit need theory established by the JOM regulations; it did not inquire whether JOM
assistance was, in fact, reaching Indian children. As this example demonstrates, as long as
JOM is operated on a deficit need basis, the special educational needs of Indian children
will not be fully met.

ADMINISTRATION OF JOHNSON-O ' MALLEY

In conducting this study we found it very difficult and sometimes impossible to obtain
accurate and complete information about Johnson-O’Malley. More than once, our
interviewers encountered the typical “run around” from officials.

School superintendents have almost no understanding of what Johnson-O’Malley is
meant to do. Most whom we interviewed knew it was for Indians, but their knowledge
stopped there. Few had any notion of state policy, of how the funds a local district
received were determined, or for what Johnson-O’Malley could be used. As one
superintendent told our interviewer who asked what the state’s policy on JOM was:
“Don’t ask me, ask the State office.” This Federal program — in existence for 36 years —
remains largely unknown.

Not surprisingly, there is a lack of information about JOM at the local level. We were
unable, in many instances, to obtain JOM contracts and budgets from local super-
intendents either because they were denied to us or because such documents did not
exist. There is no standardized application form. Expenditures are put in different
categories in different districts. Rarely is all the information in one place. In New Mexico,
for example, the JOM budget for a local district does not reflect total expenditures.
Furthermore, we found that budget requests, changes, or reimbursements are frequently
handled over the telephone. In a few instances we found confirmation of these requests.
It is very difficult to understand how program costs are arrived at since the budgets are
brief and lack program descriptions. School superintendents sometimes gave us incorrect
figures for JOM expenditures. Even government auditors from the General Accounting
Office found it impossible to determine how money had been spent.®>

The most serious problem is the total lack of accountability, at any level, in the
Johnson-O’Malley program. Local recipients of JOM funds have to account to no one for
the expenditure of money. Most superintendents admitted to us that they could not say
how the money was spent. The district is not even held accountable for spending the
money as the approved budget provides. In GALLUP-MCKINLEY COUNTY SCHOOL
DISTRICT our interviewers obtained one copy of the 1969-70 JOM budget from local
school officials and another copy of the budget for the same year which state officials
said was the approved budget. Neither budget reflected the total amount of funds
received since they did not include money for lunches, transportation, or parental costs.
Both budgets had the same total of $266,000 and most items in both documents were the
same. But there were significant differences. In the JOM budget obtained from the state,
we found an appropriation of $30,000 for four teachers to meet the special needs of
Indian children. In the budget obtained from local officials, no teachers were mentioned.
However, new items not found in the state approved budget included maintenance,
utilities and four vehicles for staff use. The Johnson-O’Malley teachers were never hired,
and the local district apparently spent the money on the general needs of the school
district. When questioned about these discrepancies, a state official simply replied that
sometimes budgets are changed after they are approved. The reason no one knows is that
local officials are not accountable for how the money is spent.

Local administration of JOM funds is also marked by a lack of Indian involvement.
There is no mandatory Johnson-O’Malley requirement for parent or community
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involvement. The BIA manual does provide that:

Eligible school districts shall, through local Indian representation, provide oppor-
tunity for Indian people to be consulted on matters pertaining to school
curriculum, special programs, and other matters related to the education of their
children.®4

As far as we could determine this provision has never been enforced, although BIA
officials claim to have made efforts to encourage Indian involvement. In no district where
we interviewed did we find any procedure for consulting Indian parents. Claims of Indian
involvement consisted of liaisons with the education committee of the Tribal Council, the
attendance of school personnel at Indian-called meetings, or reference to Indian school
board members.

The Bureau of Indian Affairs has recently signed JOM contracts with state-wide tribal
organizations in Nebraska and North Dakota. However, under these contracts there has
been no real change in the use of funds in local school districts. This is Indian control in
form but not fact. The policies under which the JOM contracts are negotiated and the
fact that public school officials decide how to spend the money do not permit Indians to
have any significant influence on the program.

ACCESS TO PUBLIC INFORMATION

Access to information about Federal programs is absolutely crucial if Indian parents
are to know how money is being spent and to become involved in decisions concerning
expenditures of Federal dollars. Yet, time and time again Indian parents, and some of our
interviewers, have been denied information about Title I and JOM by state and local
officials.

The availability of program information about JOM is nowhere mentioned in the
Regulations, in the BIA Manual for public school contracts, in the State Plans, or in any
local district contract which we saw. In response to our request, the Commissioner of
Indian Affairs, Louis Bruce, issued a memorandum to state JOM education officials
urging them to cooperate with us.>®

Apparently because the issue had never been raised before in the 36 year history of
Johnson-O’Malley, the Commissioner requested a legal opinion of the Department’s
Solicitor’s office. This opinion states that all JOM information — including all contracts
and budgets both proposed and approved — should be made available upon request.>®
This legal requirement has never been communicated to Federal, state and local officials;
our interviewers encountered constant problems in obtaining program documents and
budgets. In some cases, we suspect that such documents simply do not exist.

STATE ADMINISTRATION

In each state which has a Johnson-O’Malley contract, there is an Indian Education
Office in the State Department of Education. This office is supposed to implement the
State Plan — the basic contract between the state and Federal government. State Plans
simply outline the contractual agreements and state policy regarding JOM expenditures.

The management of the Johnson-O’Malley program in Arizona, New Mexico, and
South Dakota has been reviewed by the General Accounting Office, and the inadequacies
which they uncovered were similar to those which we uncovered. In general, State
agencies fail:

1. to require local districts to submit detailed, itemized budgets or final reports of
disbursements;
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2. to provide adequate assurance that funds were spent for their intended purpose;
3. to provide information on whether JOM funds were used to meet the needs of
Indian students.?”

In no state where we interviewed did the state Johnson-O’Malley office regularly
monitor a local school district to determine whether JOM funds were used for the
purpose for which they were intended. Nor do the states require local officials to submit
accounts of how they used the money.

In many states, the exclusive function of the State Indian Education office is to
negotiate the State Plan, and to collect statistics concerning Indian enrollment and local
tax rates on which the next State Plan budget will be based.

There is no information program that really conveys important and significant
information about Johnson O’Malley to Indian communities. States are required to
submit annual reports, but these are not very informative. In two instances — Washington
and New Mexico — the annual reports consisted almost entirely of pictures.

COORDINATION WITH OTHER FEDERAL PROGRAMS

Johnson-O’Malley assistance must be coordinated with other Federal programs such as
Federal funds for school lunch and breakfast programs, funds from the Office of
Economic Opportunity and funds under other Federal education programs administered
by the Office of Education. The BIA manual governing public school contracts mentions
only Title I of the Elementary and Secondary Education Act, discussed in Chapter Three.
The manual provides that districts receiving Title I funds “should be encouraged to make
full use of this resource before requesting assistance from Johnson-O’Malley.”%8
(emphasis added).

Although BIA officials say this requirement is designed to avoid duplication and
encourage the coordination of other funds, the language clearly suggests that Title I
should be used to meet financial or program needs and that JOM should be used only
after Title I money has been exhausted. Many school districts in fact do this, and some
state plans instruct them to do s0.2 Such a policy encourages, if not directs, districts to
use Title I dollars to provide services to Indian children which it already provides to
non-Indian children with local funds. This is clearly illegal. Title I is a compensatory
program of supplemental assistance which is to be used as something extra — an add-on to
the regular school program. Title I funds should be used to supplement JOM assistance to
which Indian children are entitled, not the reverse.

In our study we found only rarely that JOM was coordinated with other Federal
programs. In many cases we found duplication. In GALLUP-MCKINLEY COUNTY,
N.M., for example, the JOM budget for 1969-70 provided for four school nurses and the
Title I application provided for seven. Instead of 11 school nurses, our interviewers found
only seven listed in the school directory, four paid by JOM and two paid by Title 1.8% A
head nurse was assigned to the Central Office. The fact that these nurses served all
children in the schools, not just Indians and not just poor children, was also a violation of
Title I and Johnson O’Malley.

FEDERAL ADMINISTRATION

The administration of Johnson-O’Malley by the BIA has been so decentralized in the
bureaucracy that no one really is responsible for the conduct of the program. There are
no uniform application forms, no adequate reporting requirements, and no monitoring of
state and local administration. The Assistant Area Directors of Education have the entire
responsibility for negotiating JOM contracts but they devote most of their time to
runnineg the Federal schools, and consequently the operation of JOM is left entirely to the
states.®’ The Assistant Area Director for Education in the Phoenix Area Office told our
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interviewer that evaluations of JOM programs were made by local school districts, which
had total responsibility for their operation. “No check is made,” he said, “as we have
good administrators in the field.” No level of government is accountable for how the
money is spent. The BIA says the states are responsible; the states say local administrators
are responsible. Local officials say they cannot account for how the money is spent.
The audit of the General Accounting Office made three recommendations to the
Department of Interior which were necessary to improve the operation of the program:
1. BIA should strengthen its control over state agencies responsible for distributing
JOM funds;

2. BIA should provide State Agencies with meaningful guidelines for determining
need;

3. BIA should institute a monitoring system to insure that JOM funds are spent in
accordance with the contracts and budgets.®?

These recommendations, important as they are, do not go far enough. BIA has simply
turned over the entire program to state offices, consistent with the philosophy of the
Johnson-O’Malley program. But the Bureau of Indian Affairs has completely neglected its
responsibility to insure that the provisions of the State Plans are enforced or to insure
that Indian students are actually receiving assistance. BIA has abandoned Indian children
to the states.

BIA staff may work with local school officials in developing programs, but in no sense
do they try to determine if schools attended by Indian children are equal to schools
attended by non-Indians. There is no staff to implement the equal education provisions,
and undoubtedly BIA has never sought such staff for fear of increasing the costs of the
programs. Critical provisions of Federal Regulations such as the equal educational
opportunities provisions, which could have an impact on upgrading school facilities
attended by Indian children, are totally ignored.

There is no accountability for Johnson-O’Malley funds by state or local school
districts, nor is there accountability by the Federal government. Neither BIA or the
Department of Interior has ever conducted audits of Johnson-O’Malley expenditures at
the state or local level.®3

The General Accounting Office recommended that the Department of Interior audit
the State Administration of JOM periodically. The Acting Director of Survey and Review
wrote to GAO in January, 1970 concerning GAQ’s recommendation and reported that
Interior would audit JOM “within staff capability.”®* Yet in September of last year, the
Director of Audit Operations in the Division of Survey and Review told our interviewer
that his office had no plans to audit JOM. He did not think audits of JOM were necessary
because appropriations were based on negotiated contracts. He felt that the Department
of Interior had other more important priorities on its audit schedule, such as wild life
sanctuaries and water quality control programs.®®

CONCLUSION

When Congress passed the Johnson-O’Malley Act in 1934, it intended to provide
educational assistance specifically to Indian children. This intention has been frustrated
by the BIA's interpretation of the law, by Congress’s desire to save money by cutting off
assistance to non-Federal Indians, by lack of enforcement of the regulations, and by the
flagrant misuse of funds by local officials which has been sanctioned by the states.
Indian parents are largely unaware of the possibilities for using JOM to meet the special
needs of their children. School officials confuse Johnson-O'Malley money with other
Federal funds — especially Impact Aid. Finally, there are many possibilities for the
creative and meaningful use of these Federal dollars, but no one seems able to spend the
money in ways which truly help Indian students.
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CHAPTER III

TITLE I FOR INDIAN CHILDREN

Apart from the Johnson-O’Malley Act designed specifically to benefit Indian children,
poor and educationally deprived native American children are also entitled to aid from
Title I of the Elementary and Secondary Education Act.”

Title I is the first and most significant Federal aid program recognizing that
economically and educationally deprived school children may need compensatory
educational services in order to perform well in school.? Title I provides financial
assistance to local school districts for supplemental educational services to economically
and educationally deprived students. More than two-thirds of all public school districts
participate in the Title 1 programs; nine million students in both public and private schools
are receiving $1.5 billion in Title I services in the 1970-71 school year.®

Title 1 is a discriminatory Act. It provides benefits to one category of children and
denies benefits to all others. Such discrimination in the allocation of educational
resources has been a common occurrence in the history of American education.® What
makes Title I significant is that for the first time the discrimination favors the poor and
the culturally deprived. Title I recognizes that these children may need more services and
more dollars to reach the same levels of educational attainment as their middle-class
peers. Applied to Indian children, this means that Title I funds should be spent on
supplemental programs designed to meet their special and different needs.

Virtually all Indian children qualify for Title I assistance. The Title I allocation to each
district is based on the number of children residing in the district who are from the
families receiving Aid for Families with Dependent Children payments or those having an
income of less than $2000 per year.®> Furthermore, all students who attend schools with
high concentrations of low-income students, and who are educationally deprived — that
is, below grade level in achievement — are eligible to receive Title I services.® National
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statistics indicate that Indian children often fall well below these minimum definitions of
economic and educational deprivation:”
1. The average income of an Indian family is $1500, 75% below the national
average.
2. The unemployment rate among Indians is nearly 40%, nearly seven times the
national average.
3. The average achievement levels of Indian children are two to three years below
those of white children.
4. School drop-out rates of Indian students are twice the national average.
5. Indian children, more than any other group, believe themselves to be below
average in intelligence.
It is clear that Indian children attending public schools are entitled to receive
supplemental educational services under Title I. Indeed, because of their poverty and
educational status, their needs should be given the highest priority.

HOW TITLE I WORKS

Under Title I, the United States Commissioner of Education makes lump sum
payments to state departments of education, which, in turn, approve and fund projects
for educationally disadvantaged children proposed by local school districts.® The Federal
government does not require particular projects or administer any projects; rather, local
school administrators have broad discretion to select and implement those programs
which, in their view, will achieve the purposes of the Act.®

Title I is not supposed to be used for general aid.'® Approved projects must conform
to regulations and program guides promulgated by the U.S. Office of Education.'’ The
local school district’s project application must include the following items:

1. A description of the program or programs to be supported.

2. A budget, including the salaries and categories of personnel hired to implement

the program.

3. Data giving the number of children eligible for Title I services, and the number

actually participating in Title I programs in each school and in each grade level.

4. The identification of the needs of eligible children.

5. The provisions which have been made to evaluate the effectiveness of the

programs.

The state educational agencies must give assurances to the Federal government that
Title I funds are being spent in conformity with the law.'® The state is responsible for
paying funds, approving project applications, monitoring, auditing, and evaluating the
effectiveness of the projects.' Similarly, the U.S. Office of Education must insure that
Congressional and Federal administrative policies are being carried out by state and local
education officials.”® The Commissioner of Education may suspend payments to any
state which fails to meet its statutory and administrative obligations."®

OVERVIEW OF FINDINGS

Our study of school districts in eight states which enroll Indian students
reveals that there are widespread violations of the law."” Indian students in these districts
are not receiving the special assistance Congress meant to provide. Violations of Title I are
so universal that it is impossible to list all of them. Where Indian children attend school,
Title I is spent on the wrong children, in the wrong schools, on programs which are not
supplemental and which do not meet the special needs of Indian children.

The Federal, state, and local education agencies simply have not learned the lesson
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that Title I services are for the poor and the educationally deprived. Title | monies in
public schools enrolling Indian students are used as general aid in order to meet the
priority needs of the school district.

If Indian children are fortunate, they share the Title I and locally funded education
programs on an equitable basis. That is, they receive no more or less than any other child
in the system. If Indian children attend schools in a district controlled by racially biased
administrators and teachers, they may receive a good deal less than an equal share. In
almost no public school district surveyed did Indian children receive anything extra,
anything supplementary to the regular school program. The Congressional policy espoused
in Title I of “giving a break™ to economically and educationally deprived Indian children
has been frustrated.

GENERAL AID

Title I projects, under Federal guidelines, are supposed to be “designed to meet the
special educational needs of educationally deprived children'® and they must be “of
sufficient size, scope, and quality to give reasonable promise of substantial progress
toward meeting those needs. ...”"® Title I was not intended to benefit entire school
populations; rather, it was meant to provide supplemental services to the poor and the
educationally deprived. Our study indicates that, in sharp contrast to the legislative
design, Title I funds are being spent as an integral and undifferentiated part of school
budgets, and that poor Indian children are not receiving any special benefits.

Many school superintendents make no effort to conceal the fact that they consider
Title I monies general aid which they may spend in any way they wish. In RELIANCE,
S.D., the local school supermtendent admitted that the Title I programs in his district
served the entire school populanon — even though the project application listed only
41 Title I participants in a student body of 121 children.?

In the BENNETT COUNTY HIGH SCHOOL DISTRICT in MARTIN, 5.D., the
superintendent told interviewers that “all [students] get a part of the Title I funds but a
majority goes to small groups.”??

In PARSHALL, N.D., the local educational agency blatantly stated in its project
application to the state that “there is no selection as such for the [Title I] music program
as all students will take part”; and “there is no selection as such for the [Title I] physical
education programs as all students will take part in grades 1-6, girls only in grades 7-8. ik

Similar admissions were made by school officials in TONKAWA2* and PAWNE,
OKLA.;2° TULAROSA MUNICIPAL SCHOOL DISTRICT #4, N.M.2® and TUBA
CITY PUBLIC SCHOOLS, ARIZ.27

As indicated previously, local school officials are incapable of discriminating in favor
of poor Indian children. Indeed, many officials urge that the very notion of giving
supplemental benefits to disadvantaged children or Indian children, in particular, is wrong
or immoral. They thus ignore the legislative purpose of Title I. Having no ability to devise
programs which aid Indian children without totally isolating them, they inescapably reach
the conclusion that they are free to ignore the dictates of the law.

The TUCSON ELEMENTARY SCHOOL DISTRICT in ARIZ. spent $1.3 million (or
53%) of its Title I funds over a four-year period as general aid in the belief that “to
identify and establish special educational assistance for the most educationally deprived
children would result in discrimination.”?®

A statement contained in the project application of the DULCE PUBLIC SCHOOLS,
in DULCE, N.M., exemplifies this attitude:

“All students enrolled will benefit and participate but at all times the program’s
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emphasis will be directed towards the disadvantaged. We feel that segregation of the

children would be harmful.”?° (Emphasis added.)

There are many ways in which Title | is spent as general aid, but the following
represents the more common violations found in school districts serving Indian children.

Teacher Aides. Nearly all the school districts surveyed hired teacher aides from
Title I funds, and in nearly every district they performed noninstructional tasks
which benefited the entire school population. The rationale for this form of general
aid is that teacher aides free teachers to perform instructional activities, some of
which may benefit low-income Indian children. Usually, there is no indication that
the aides are assigned to special classes for Title I eligible children, nor is there any
specific school rule or policy requiring the freed teachers to spend their time with
poor children rather than in the faculty lounge.

In FORT APACHE, ARIZ., teacher aides were assigned such duties as keeping
attendance records, duplicating materials and records, distributing supplies,
operating machines and equipment, and assisting counselors and nurses. Nowhere
were aides given any responsibility to provide direct instruction services to
low-income children.*°

In the HOT SPRING SCHOOL DISTRICT, in S.D., teacher aides were assigned
to all grades with no attempt to focus on the disadvantaged.®’

In the ST. JOHN PUBLIC SCHOOL DISTRICT #3 in N.D., teacher aides were
employed solely to lighten the noninstructional duties of teachers.®*? Thirty-three
teacher aides and 24 library aides were hired with Title I funds in the TUCSON
ELEMENTARY SCHOOL DISTRICT to provide services for all children in the
schools. Students who were most educationally deprived were not identified, and
consequently the teacher aides could not provide concentrated instruction to those

most in need of it and to those legally eligible to receive it.%3
Other districts which employed teacher aides for all children include the

INDEPENDENT SCHOOL DISTRICT #22, N.M.; the McINTOSH INDEPENDENT
SCHOOL DISTRICT #1, 8.D.;*® the SCHOOL DISTRICT 16R, PENDELTON,
OREG.;*® the PIERRE, INDEPENDENT SCHOOL DISTRICT #1, S.D.37 the
RAPID CITY INDEPENDENT SCHOOL DISTRICT #1, S.D.;*® and the DUPREE
INDEPENDENT SCHOOL DISTRICT #12, S.D.3°

Equipment. Equipment purchases are discouraged by Title I regulations because
they too often are used to benefit all children. When equipment is purchased with
Title I dollars, it should, of course, primarily benefit Title I target children. Our
study has revealed that many districts have brought equipment from Title I funds in
such huge quantities that it is inconceivable that educationally deprived children are
the primary beneficiaries. In fact, Title I equipment is being used for general school
purposes.

The SALMON RIVER CENTRAL SCHOOL DISTRICT #1 in FORT
COVINGTON, N.Y., claims that 90 participating Title I students require two
television sets, eight record players, three tape recorders, and 13 projectors. With
the addition of other purchases, this district has purchased one expensive piece of
equipment for every three children in the Title I program.*°®

In TONKAWA, OKLAHOMA, Title I has provided tape recorders, record
players, overhead projectors, and language masters, and yet the superintendent
admitted in an interview that every school in the district had precisely the same
equipment.?’

School authorities in TUBA CITY, ARIZ., have spent over $100,000 on
equipment for only 1,150 Title I participants. The equipment runs the gamut from
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metronomes and tape recorders to slide projectors and saxophones; the district has
used Title I money to buy every band instrument buf tubas, and makes them
available to all students.*?

The EDGAR PUBLIC SCHOOL DISTRICT in EDGAR, MONT., purchased a
tape recorder, two Thermofax machines, room dividers, a reading laboratory, a
pilot library, three controlled readers, and a projector and screen, all intended for
use by 21 participating children.*3

The BENNETT COUNTY HIGH SCHOOL DISTRICT in MARTIN, S.D.,
purchased golf sets, tennis racquets and balls, and archery bows.*4

Physical Education Programs. Many districts use Title I funds to provide physical
education and hygiene programs for all students regardless of their eligibility for
Title I services. In Oklahoma, the State Department of Education boldly announced
in its official Title I publication that it found nothing objectionable in such
practices:

“Title I programs are designed for the disadvantaged pupils in our schools.

However in the area of Physical Education and Health, the poor, the minority

groups and the handicapped have no monopoly on the need for this service.

The affluent have almost as great a need for this service as the poor and

disadvantaged. It is this fact which has caused us to feel we were justified in

establishing Title I Physical Education programs in some rather high
evaluation school districts in the rural areas.”®
The Oklahoma State Department of Education has ignored Congress’ intention to
meet only the needs of poor and educationally deprived children. This Oklahoma
policy represents one more instance where the personal predilections and policies of
state officials have taken precedence over Federal legislative priorities.

There are a great many districts which we surveyed which are spending Title I
funds on health and physical education programs which benefit the entire student
body.

Similarly, the project application for the ESPANOLA MUNICIPAL SCHOOLS,
N.M., candidly asserts that the Title I physical education program is designed “to
increase the classes and serve more students.”*®

In GRANTS, N.M., the school district stated in its project application that it was
expending Title I funds on health and physical education “because of the limited
funds in the general program.”4”

School officials in PAWNEE, OKLA., admitted in an interview that the Title 1
physical education program was open to all students and designed to reduce class
size.*® Other examples of such physical education programs were found in
DISTRICT #9, BROWNING, MONT.,*® NEW TOWN SCHOOL DISTRICT #1.
N.D.°% PARSHALL PUBLIC SCHOOL DISTRICT, N.D.®" INDEPENDENT
SCHOOL DISTRICT #22, KIRTLAND, N.M.%2

Libraries as General Aid. Often school districts expend Title I funds for library
facilities, bookmobiles, books, librarians, and library aides. In nearly every
instance, these services and facilities benefit the entire school population, for the
Federal monies are treated as an integral part of the library fund, and no supple-
mental assistance is given to the educationally deprived.

In SHANNON COUNTY, S.D., Title I pays for two librarians and three
library aides who provide services to the entire student population.53

In the ESPANOLA MUNICIPAL SCHOOLS, N.M., three Title I librarians and
nine Title I library aides provide such general assistance. $4,600 in library books
and library shelving were also purchased from Title I.5%
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In the TODD COUNTY INDEPENDENT DISTRICT #1, in MISSION, S.D.,
the school district purchased a bookmobile from Title I and admitted that it
would serve “ou