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IN THE UNITED STATES DISTRI CT COURT 

FOR THE DISTRICT OF lIBW MEXICO 

. JOE NATONABAH, KATHERINE NATONABAH, 
and LARRY NATONABAH, minors, through 
their parent and general guardian, 
LEONARD NATONABAH: LUCILLIA DEAN, 
TRACY DEAN, and CHARLENE DEAN, minors 
through their parent and general 
guardian, Jiil.A RY ANN DEAN ; BEl\1NIE 
TOLEDO, JULIA TOLEDO, SHIRLEY TOLEDO, 
IGNACIO TOLEDO, and EDWARD TOLEDO, 
minors, through their parent and 
g eneral guardian, RAYMOND TOLEDO: 

f IL f D 

AT ALOUQU~RQU~ 

FEBB 1973 
f. t:. GREESON 

" CLERK 

UDALL GIBSON, WATSON GIBSON, JR., 
CALVIN EUGENE GIBSON, and NAOMI 
GIBSON, minors, through their parents 
and general guardians, WATSON GIBSON 
SR., and ALICE GIBSON: SCHRIPCEHA 
.MP.RTINEZ, ROBERTA MARTINEZ, AQUILLA 
MARTIN1~Z, a nd VIOL..11 .HARTINEZ, minors, 
through their parents and general 
guardians , MARTIN .MARTib.TEZ and JANICE 
A. MART.INEZ: EDISON ALBERT, a minor, 
through his parent and general guar­
dian , IRENE R. ALBERT: JOHNNY 
CHIQUITO, a minor, through his 
p arent and gen e ral gu2_rd:L;_.,_~, GLl' .. nv~ 
CHIQU:::l'O; MINNIE BEGAY, JUNIOR BEGAY, 
ANCY' L~~GAY, and CAROL BEGAY , minors, 
through their parent and general 
guardian , J OHNSON BEGAY , 

Plaintiffs, 

vs. 

BOARD OF EDUCATION OF THE GALLUP-McKINLEY 
COUNTY SCHOOL DISTRICT; JOHN H. SCHUELKE, 
CAL W. FOUTZ, ERNEST C. B::'.:CENTI, JOHN C. 
MARTIN and ABE PLUM.MER, i::idi v idually and 
as members of the Board of Educatbn of 
the Ga llup-McKinley County School District; 
LEONARD J. DeLAYO , individually and as 
Superintendent of Public Instruction of .the 
State of New Mexico ; ELLIOT L. RICHARDSON, 
individua lly and as Secretary of Health, . 
Education and Wel fare ; and SIDNEY P. MARLAND , 
individually and as Commiss i oner of the 
United States Office of Educat ion, A. C. 
WOODBURN, individually and as Superintendent 

. I 

of the Ga llup-McKin l ey County School District; 
ROGERS C. B. MORTON, individually and as 
Se cretary of the Interior , 

Defendants. 
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MEMORANDUM OPINION 

This is a class action for declaratory and injunctive 

rel ief brought pursuant to 42 U.S.C.A. §§ 1981-83 and 28 U. S .C .A . 

. §§ 1361 , 2201 - 02. The plaintiffs are Navajo Indian 

children, who, through their parents, are suing in their 

own behalf and in behalf of all other Indian students who 

attend schools in the Gallup-McKinley County School District. 

Alleged are discrimination against them on the basis of 

race and diversion of federal monies a llocated to the 

school district exclusively for the benefit of Indian 

children, to-wit: Johnson-O ' Malley funds , granted pursuant 

to 25 U.S.C.A. § 452 to be used generally for the education 

of;· Indian children, and ':J. i tle I funds, g ranted pursuant 

to 20 U.S.C.A. § 24la to be u sed for the special educational 

needs of children of low- income f ami lies who are , in the 

Gallup-McKinl ey County School District, overwhelmingly 

Indian children. 

The Gallup-McKinley County Board of Education, the 

Superinte ndent of Schoo:.s , ,· A. C. Woodburn (hereinaft er 

referred to as the loca l defendants ) and the state Superin-

ten dent of Public Instruction , Leonard DeLayo (hereinafter 

referred to as the state d e fendant) are charged with racial 

discrimina tion against the plaintiffs and their class in 

denial of thei r right of equal protection because of 

these defendants' allocation of local and state monies , 

and federa l Impact Aid monies . The local defendants are 
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also charged with huving violated the provisions of 

20 U.S.C.A . · § 24la (hereina f t er denominated Title I) and 

25 U.S.C.A. § 452 (hereinafter referred to as J ohnson-

0 1 Malley) by use of funds obtained thereunder for purposes . 

not authorized by those Acts and their r egula tions. 

Also j oined as defendants are Elliot Richardson , 

the Secretary of Health, Education and Welfa re, Sidney P . 

Marland, Conunissioner of the United States Office of 

Education; and Rogers C. B. Morton, Secretary of the 

Interior (herei na fter r e ferred to as the federa l defendants ). 

These d e fendants and the state defendant are sue d for their 

alleged failure to establish proper review and monitoring 

procedures for the exp enditures of moni es r eceived by the 

Ga llup -McKinley Countv School District under Title I and 

Johnson- O' Malley . 

All defe n dants are sued individually and in their 

official capacities with regard to a ll a llegations against 

them . 

The present case has its genesis in the publication 

An Ev en C)l a nce. This pamphlet, denomi nated " a report on 

Federal funds for Indian children in pub l ic sch oo l districts, " 

was prepared by the N.A.1~.C . P . . Legal Defense and Educational 

Fund, Incorporated, with the cooperation of Harvard 

· University 1 s Center for Law and Education, and was pub-

. lishe d in January of 1 971. 

An Even Cha nc e is essentially a criti que of the 

spend ing of f ederal monies paid t6 school districts because 

-3-

. . 
__ ,,,,_ ·~•<at,!<ld ziS ... tLf•-A•lllOIPS" etietA•...., .. - ,, ........... __.'l;---~ ..... -- ... - 1•w --·-................. -. 5 .... - .... d,.. ..... !Oll_,,......., __ _ 



' I 

of t}1e presence of Indian children in such districts. iVith 

regard to the Gallup-McKinley County School District , it 

charges that Indian children receive an inferior and sub-

standard education and that of a ll the districts surveyed~ 

this district provides the clearest e_xample _ of inequalities 

betwee n predominantly Indian and non-Indian sch ools. Its 

specific a llegations furnish the b as is of the plaintiffs • 

compl aint h erein with regard to f eder a l financia l assistance · 

programs to the Gallup-McKinley County District . 

The publicat ion evoked an i mmediate response from 

the state, and an o n - site investigation \·1as conducted in 

February of 1 971 by staff members of the State Department 

of Education. Their r eport, " The Response to An Even Chanc e ," 

was subsequer:itly puolish1;::d. As will he seen b e low , the 

state found certain probl e ms touched on by An Even Cr.ance 

to exist in the district and made c ert a in recommendations 

concerning them to the district. 

The Gallup-McKinley School District was formed in 

1958, whe n the county schools were consolidated wi th those 

of the City of Gallup into one distr ict . At tha t time, 

there we r e very few Indian children in the schools of 

either district. Ninety p e rcent o f the India n children 

who attended school in the area did so in schools operated 

by the Bureau of India n Affairs . 

Since 1958 the enrollment Jr Indian students in the 

UJ=~-~~t •s s~ - ~ ~~~ has increased steadily, so that, at the 

prc.oent _time, over 7,000 of the 12,000 students enrolled 

are .Indian students. 
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The school district encompasses an area of approxi-

mately 5,000 square mi l es , and the only town of any size 

within this very large district is the City of Gallup. 

The district contains nineteen elementary schools and 

seven secondary schools. Nine of the elementary s .chools 

and three of the secondary schools are located in the City 

of Gallup. The district also has one special education , 

facility in the City of Gallup and one very small twin-

classroom facility at Ambrosia Lake. 

The following facts are reflected by a review 

1 
of the present composition of the district's schools. 

Indian students are enrolled in all of t11e city ' s schools, 

but they comprise a majority in none of them. Indian 

1 I dentified below are the enrollments of schools , by 
~ocation, with the exception of the Wilson School and Ambrosia Lake. 

Rural Schools 
Total Indian 

nementary Enroll. Enroll. 

~uni 

~hurch Rock 
.Javajo 
rohatch i 
~rownpoint 

rowa Yallane 
rs e Bonito 
rhoreau 
~amah 

:>econdary 
rohatchi J.S.H.S. 

541 
378 
334 
670 
707 
442 
1 9 0 
6 86 
279 

446 
~rownpoint J .S.H.S . 492 
~uni J.s~H.S. 672 
rhoreau J.S.H.S. 471 

536 
371 
323 
636 
659 
391 
163 
550 
221 

420 
458 
582 
319 

% 
Indian 

99.1 
98.1 
96.7 
9 4 . 9 
93.2 
88.5 
85.8 
80.2 
70.2 

94.2 
92.1 
86.6 
67.6 

Gallup City Schools 
Total Indian 

Schoo l s Enroll . Enroll. 

Washington 
Aileen Roat 
Sunnyside 
Lincoln 

*Red Rock 
*Indian Hills 
*Jefferson 

Sky City 
*Roosevelt 

*J.F.K. J.H. 
*Gallup S.H. 
* Gallup J .H. 

457 · 
440 
171 
409 
456 
347 
388 
140 
280 

8 12 
1 429 

761 

223 
19:}_ 

7 4 
159 
170 
127 
12 9 

33 
59 

334 
484 
250 

*Denotes non-Title I school 
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Indian 

48 . 8 
43.4 
43.3 
38.9 
37.3 
36 . 6 
33.2 
23.6 
21. 1 

41.1 
33.9 
32.9 



students comprise an overwhelming majority of all students 

enro l l e d i n the r emaining rural schools. All of the 

district's rural schools are Title I target schools, while 

only five of the city schools receive Title I money. 

Roughly ninety percent of the Indian children in elementary 

school are enrolled in Title I schools while nearly sixty-

t h ree percent of the Indian students enrolled in s e c ondary 

schools a ttend Title I schools . 

At the present time, the district ' s financial re-

sources are d erived from several sources. Roughly seventy-f i ve 

percent of _it ·s · yearly funds come from the state of New 

Mexico . From county and district sources comes a very 

small amount of money. As indicated above , the b a l ance 

o f the distr ict ' s funds i s derived from fede ral sources . 

The district receives Impact Aid funds, granted purs~ant 

to 20 U.S . C . A. ~§ 236-40 , to compensate it for the t ax 

loss it suffers due to the non-taxable India n l ands in the 

district. It also receives Title I funds , allocated to 

the district to provide supplemental educational programs 
1-

to educationally deprived children . Finally , it rece ives 1 

J ohnson-O ' Malley funds for Indian educational purposes. 

For practica l purposes ·~ · the district 1 s constr uction 

program is funded from its bond i ssues , and its operational 
I. 

expenditures are funde d from monies allocated to it by the I 

state and from Impact Aid funds . The district forme rly 

h ad funds with which to build schools from P . L. 815 , 

20 U.S.C . A. § 644 , but no funds have been made available to 

it for school construction under this Act . for the l as t five 

y ears. 
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The district's school board has the responsibility 

for disbursement of the local and state ·monies and the 

Impact Aid monies for operational requirements. It also 

is the authority which decides how and where construction 

monies shall be spent. As for Title I and Johnson-O'Malley 

programs, it is .the agency which designs such programs for 

the district and submits applications for them to the 

prope r state or federal authority. 

It is the way in which the local defendants have 

discharged their responsibilities with regard to the dis-

bursement of these funds that plaintiffs are challenging. 

With regard to construction funds, i.e., bonding 

capacity, the plaintiffs claim that the local defendants 

have consistently allocated them to benefit the nor1-In.::ia.i·1 

students. With regard to the operational funds, the plain-

tiffs claim that the local defendants have failed to allocate 

such funds fairly between Indian and non-Indian students, 

with the result that Indian students have received l ess 

than their share of the goods and services for which such 

funds are expended. 

The federal financial assistance programs authorized 

under Title I and Johnson-O'Malley in the district are 

primarily challenged by the plaintiffs as supplanting 

basic support programs. In essence, the claim is that 

Title I and Johnson-O'Malley monies allocated to the 

district are being used to pay for programs for which 

operational funds from state and local monies and Impact 
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·A id monies should be spent, with the result that Indian 

students get less than their share of operational funds, 

non-Indian students get more than their share of opera­

tional funds, and Title I and Johnson-0 1 Mal l ey funds are 

used in lieu of operational funds to furnish basic support 

services t o Indian students. 

I. 

The first question presented is whether the local 

and state defendants have d iscriminated against the plain­

tiffs and their class in the expenditure of money for build­

ing construction , equipment , operational and instructional 

services, and in the a lleged practice of overcrowding in 

the predominantly Indian schools . 

The plaintiffs initially filed discrimination c}«ci.rg e::::; 

against the federal defendants as well as the loca l defen­

dants and the state. At the close of the trial pl a intiffs 

moved to dismiss the federal d e fendants as to this allegation, 

and tpe motion was granted. rhe United States thereafter 

filed a brief amicus curiae on the discrimination issue. 

Its conclusion as a result of analyzing the evidence was 

that there have been and are unjustified disparities by 

the local board favoring non-Indian students in the allo­

cation of resources in the district with the result that 

the plaintiffs have been denied equal protection of the 

laws . 

The first practice upon which the claim of discrimi­

nation is premised is plaintiffs' evidence concerning building 
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construction expenditures . Here, as in their other proofs, 

the plaintiffs utilized the weighted average method , which 

accounts for the differences in Indian enrollments among 

the schools of the district and which constitutes a valid 

t ool to utilize in assess ing the realities of the situation . 

Taking the statement of values of the district's school 

. . 

buildings that was prepared in 1972 for the district for 

insurance coverage purposes , the plaintiffs' Certified 

Public Accountant applied to it a weighted ave rage. The 

result of his computations showed a significant difference 

in per-pupil building valuations that was f avorable to 

the non-Indian students. 

Plaintiffs presented two alternative s e ts of calcu-

lations. In the first such set , the accounta nt did no·i.: 

include teacherages purchased for .rural areas or some 

of the district ' s portable classrooms , the location of 

which the accountant was unable to ascertain. Included, 
I 

however , were many portable c~assrooms which were purchased 

with Title I or Johnson-O'Malley funds. This set of c a lcu-

l ati ons produced a valuation of $1 ,2 05.00 per Indian student 

as opposed to a valuation of $1 , 425 . 00 per non-Indian 

student, or a disparity of $220.00 (18 percent) per student. 

In his second set of calculations, the accountant included 

all portable classrooms and teacherages and allocated such 

values only to Indian students. Even under this calcu-

lation, the resulting disparity unfavorable to the Indian 

students was 15 percent per student or $800 ,000.00 . 
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Since its consolidation in 1958, the district has 

r elied almost totally on federal funding under P.L. 815 

for school construction and facilities everywhere except 

in the City of Gal·lup. It has kept its e lf bonded to capacity, 

but, with the exception of money spent for one e l ementary 

school loca t e d on the reservation, all of its bond money 

has been spent to meet building n eeds in Gallup. 

For the past several years, federal money for s chool 

c onstruction unde r P.L. 815 h as n ot been avai lable, a nd 

the district h as furnished only portable classrooms to 

the rural predominately Indian a r eas to meet their needs. 

Many of thes e classrooms h ave been purch ased with Johnson-

O'Malley or Title I funds. Supporting facilities, e.g ., 

cafeteri<ls and resfrooms, have not been furnished. 

Only recently the local defendants , in their ::.lea 

to Congress for P.L. 815 funds, stated that predominately 

Indian schools are overcrowded as to classroom space and 

all supporting facilities and that Indian education in the 

2 
district i s deteriorating. 

The local defendants take the position that it is 

not only their obligation but also the obligation of the 

federal government to furnish construction money ·for the 

rural Indian schools. They also assert that, since P.L. 815 

money is properly include d in school construction monies, 

2Gallup-McKinley County Public Schools, "Building 
Needs," 8-13 (1971) . 
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the· evidence shows that the rural areas actua l ly have been 

accorded 60 percent of the c onstruction money avai lable since 

1 965. It i s a l so contende d that the evidence shows that 

the district has increased seating capacities in the Indian 

schools equally with the increase in seating capacity in 

the Gallup schools . Finally, it is p oint ed out that, 

until 1970, only property owners could vote on bond i ssues , 

so that it was i mpossible as a practical matter to get a 

bond issue p assed that would inure to the benefit of any 

area in the district except Gallup. 

However , plaintiffs ' analysis does include federal 

monies , and the disparity indicated above stil l obtains . 

Aside from this, plaintiffs assert that the district and 

the state have the obligation to provide an equul Oi:ip~r--

tunity for the I ndi an stude::!ts , io e . , the district is 

obligated to al l ocate some of its o·wn resources for rural 

construct i on . The State Department of Education has 

suggested that the district's practice with regard to the 

expenditures of bond monies is questionable~ Any argument 

that seating capacity for Indian students has been increased 

by a percent age equa l to the percentage increase in· the 

city schools is s p ecious, since the evidence shows that the 

city schools have superior facilities and an enrollment 

almost consta nt in size ·, while the rural predominately 

3New Mexico State Dept. of Education, "The Response 
to An Eve n Chance ," 12 (1971). 
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India n schools h ave had r apidly growing enrollments and 

facilities in n eed of replacement. 

There is also evidence that the district h as had 

substantial cash b a l ances for each of the l ast three years 

which can under the law be u sed for c apital outlay. Yet, 

none of thi s money h as been exp e n ded f or construction 

at Indian schools. 

The State Department of Education has acknowl edged 

tha t to submit applications for P.L. 815 money is not 

sufficient to ful f ill the district' s obligation to educate 

the children of non-property owners~ In r esponse to the 

state ' s d i r ect i ve that the district replace old and unfit 

buildings as soon as possible , the district has allocated 

from its recent $2 , 000 , 000 . 00 bond issue $1 , 200 , 000.00 

(62 percent) for I n dian school s . Of the balance , $730 , 000.00. 

will be spent in Gallup . ';I'his kind o f a llocation of monies 

will not comp ly with the state ' s directive and will, i n view 

of the steadily increasing percentage of Indian students 

in the district, p erpetuat e the existing disparity . 

The plaintiffs·have also shown, and t he defendants 

have admitted elsewhere
5 

tha t the Indian sch ools suffer 

from overcrowding. The pla intiffs' mathematicia n calculated 

the number of unhoused stude nts in 1 971-72 , i. e ., those 

4ra. at 47. 

SNote 2, supra. 
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attending classes in portable or makeshift classrooms. 

Using permanent_capacity, i.e., fully equipped and <::.ctually 

corresponding to the architect ' s designed cupacity of a 

permanent school building with al l necessary supporting 

facilities, -the p l aintiffs ' expert determined that 24. 9 

percent of the Indians were unhoused~ v.'hile 11. 7 percent of 

the non-Indians were µnhoused . Using normal capacity, 

which includes everything except makeshifts, he calculated 

that 17.5 percent of the Indians were unhoused and 8.4 

percent of the non-Indians were unhoused. These figures 

properly do not include portable classrooms , since many 

of those in the district were purchased with Johnson-

01 Malley or Title I funds rather than from operational 

funds. 

The local defendants ' response to this is that the 

portable classrooms have meant classroom space for a ll 

children and that permanent buildings cannot be provided 

for those in portable classrooms because there is no federal 

construction money available. They also point out that 

plaintiffs ' own figures show that, of the seating capacity 

in schools built since 1965, such capacity has been ·divided 

equally between Indian and non-Indian children. 

However, the c urrent equa l distribution perpetuates 

t he d i scriminatory pattern by failing to take into account 

the much l arger and steadily i ncreasing Indian enrollment , 

so that existing dispar ities c annot be removed in the 
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foreseeable future . It c an b<=; observed that the present 

disparity between unhoused Indian students and unhoused 

non-Indian students must have been very severe before 1 965 , , 

if equal a llocation of seating capacity since that time 

has left the Indian students still unhoused in the per­

centages shown . 

Finally, the use of portable classrooms to ·furnish 

classroom space does not solve the problem , for there remains 

the l ack of adequate supporti ng fac ilities such as cafeterias , 

vocational areas, restrooms and library space . Henc e , the 

Indian students are , at the very l east , overcrowded with 

r egard to these facilities. 

It can only be concluded that the local defe ndants 

have used their bond issues ?.lmost exclns :!.v e l .y for the 

b enefit of the Gallup schools, which has had the effect 

of denying a fair share (indeed , any real share at all) 

to those schools with ovenvhe lmingly Indian enrollments . 

The plaintiffs ' show~ng of discrimination does not 

stop with proof that building needs have been fulfilled 

in a manner that discriminated against the Indian students . 

The allocation of equi:?ment between Indian and non-Indian 

students also reflects a pattern of discrimination. Using 

the weighted average method and applying it to the district's 

statement of values for equipment, the plaintiffs showed 

that a total of $177.00 worth of equipment is allocated 

to each Indian student, while $232.00 worth of equipment is 

allocated to each non-Indian student. The statement of values 
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inc ludes al l equipment the district has and thus a l so 

includes all Title I -equipmen t , which is intended by law 

to be supplemental. The resulting disparity is $55.00 or 

3 1 percent per pupil unfavorable to Indian students. 

While the above computations excluded equipment i n 

teacherages and most of the portable classrooms , a disparity 

of 25 p ercent r emains even if such equ ipment is included. 

It is admitted that teache rs ' salaries are generally 

higher in the City of Gal lup than they are in the rural 

Indian schools. The district attributes this to the desire 

of the more experienced teachers to live in the- City of 

Gallup instead of in th e rural a r eas and claims that good 

tea chers are induced to l::tay in the system by a llm ... 1 ing 

them to transfer to city schools. 'J'he district does pay 

a rural increment to encourage teachers to work in the 

schools outside of the city . Nevertheless , the disparity 

i n instructional expenditures does exist , and the district 

mu st take appropriate steps t .o fairly allocate instructional 

expenditures between non·-Indian schools and Indian schools . 

I n the school yea.r- 1 970-71 , total per- pupil expendi­

t u res i n the district from operational funds and with Johnson­

O ' Malley funds ·excluded showed an overall disparity in excess 

of 5% in favor of t he non- I ndian students in the dist rict. 

The c omputat i ons supporting this evidence were all based 

upon assumptions that favor t he non-I ndia n students , so 

t he above f igure is a c onservative conclus ion as to the 

dispari ty in operati ona l expenditu res b etween the non-

Ind i a n students and the I ndian students . 
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The evidence also shows that the sta te educationa l 

authorities gave sub-standard ratings to eight schools in 

the district, seven of which were Indian schoo ls, the 

final school b e ing the isolated school at 1\mbrosia Lake . 

While some of the r atings were based on t echnica l matters, 

three of the seven Indian schools were g ive n lower: ratings 

for inadequate "library collections or services and limited 

guidance services. This r ef l ects a serio us inequality . 

Documents we re introduced to show that student s i n 

the Indian schools are b elow the state-wi de Indian average 

and the avera g e of the district's non-India n schools i n 

terms of results on state- wide achievement tests and that 

a disturbing n umber of Indian students are retained and not 

promoted to the n ext grade . From the state of the r'cord , 

it c a nnot be det ermi ned what, if any , of this is due to 

discriminatory p racti ces within the district . 

It must b e recognized that the l ocal defendants 

h ave confronted many "difficulties· s ince the distr ict ' s 

forma tion. Be cause of i mproved roads and buses , the Indian 

students could stay at home and attend the district sch ools 

instead of B.I.A. boarding schools, resulting in an increase 

of Indian student population of over 6,000 since 1 958 . 

It cannot be denie d that this has stra ined the system ' s 

resources , especially in view of the dirth of P.L . 815 

money and the difficulty of assigning teachers to i solated , 

rural areas. The local d efendants point to these factors 

as the .source of the district's problems with regard to 
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adequately meeting the educational n eeds of Indian students. 

They contend tha t there h as b een no discriminatory purpose 

i n the pattern of allocation of resources in the district. 

However,· it is not necessary to find that the re existed 

a discriminatory purpose or motive b ehind what they did. 

See , ~--=--' Wright v. Council of City of: Emporia, 407 U.S. 

451 (1972) . 1\1hatever their p urpose , the evidence shows 

that the local defendants have c ons i stently f ollowed a 

p a t tern of resource a llocation that discriminates against 

the Indian s tudents . 

The evidence shows that the district has failed to 

a llocate per pupil expenditures on a n equal basis through­

out the system with t h e re s ults that inequalitiE.s exist in 

school building investment, -:::quipment a llocation, provision 

o f materials , s upplies , and expendi tures for instructional 

services. Further, Indian stu dent s in the district generally 

do attend overcrowded schools , somEJ of -v:hich h ave not met 

state standards for accreditation . Thu s. , th e plaintiffs 

h ave made a showing of discrimination against t h em and 

their class . 

An equal educational opportunity, once the state 

h as undertaken to provide it , i s a right which must b e made 

available to a l l on equal terms . Brown v. Board of Education , 

347 U. S . 483 (1 954 ) . Hence , Indian stude n ts atten ding 

schools in the <listrict may not b e d eprived of an e qual 

educational opportunity on account of race. Yet · this i s 

prec i sely the effect of the consistent pol icies of the 

loca l d e fenda nts . 
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Under the Ne\v Mexico State Plan for Johnson-0 ' Mal l ey 

funds, the school district attests that India n students 

have educational opportunities and programs provided for 

them on the same basis as for other students in school. 

Under Title I provisions 6 the d i strict must provide assur-

ances of comparability designed to protect equal educational 

opportunity. 45 C.F.R. § 116.26. Further , under the 

Civil Rights Act, the district ' s receipt of al l forms of 

federal ass istance carries with it an assurance to the 

United States that the district will not enga ge in racial 

discrimination. 42 U.S . C.A. § 2000d-l. The plaintiffs 

and their class are beneficiaries of such statutory assur-

ances and have standing to enforce them against the school 

district. Bossie r Pa.risl1 Sc:-100 1 :8o a:;:C:. v . :S :::-:-~on, 370 F . 2d 

847 t5th Cir.) , cert. denied, 388 U.S. 911 (1967 ). 

Th e local defendants h ave failed to meet their heavy 

burden of just i fying the disparate allocation of resources 

as between Indian and non-Indian students . Hobson v . 

Hansen , 327 F.Supp. 844 , 860 (D.D.C. 1971). Their argwuent 

that the situation reflects nothing more than an urban-

rural dichotomy is not persuasive. The evidence is clear 

that the distr i ct ' s Indian students as a whole have suffered 

because of the loca l defendants ' allocation of financial 

resources. 

Nor are the present efforts of the district to over-

come disparities', such as the al l ocation of 62 percent of 

the r ecent bond issue to rural Indian schools , sufficient, 

for, as pointed out by the plaintiffs, this merely 
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pe:"."pe tuates past discriminat ion. See Henry v. Clarksda le 

.. 

School Dist ., 409 F.2d 682 (5th Cir . 1969}; Hobson v. 

Hansen , supra . . The eviden ce is that the continuation 

of the current a llocation of bond mon i es for construction 

p u r p oses wil l not overcome the e x isting situation with 

t he n ecessary de l iberate speed. 

The ev.idence is c onvincing that the current school 

b oard.for the d i strict is dedicated to preventing any 

i nequities in the a llocation of the district's resources. 

There i s no certainty , however , as to how long the pres ent 

board might serve or \·1hat the composition of the board 

wi ll be at any given time. The Court is loath to interfere 

in the administration of the educationa l process . How-

ever , because of the long-range aspects of the case , it 

i s necessary to require that a plan designed to overcome 

t he d i sparities existing bec ause of the unequa l all ocation 

of c onstruction and operational f unds be submitted to 

the Court by the l oca l defen dant s . The requirement of 

s u ch a p l a n is n o ref l ection up on the desire of the present 

board to achieve t h e goal of equ a l i t y. 

Th e cla i m that the s t a t e defendant should also 

b e h e ld to h ave part icipated in the discrimi nation i s 

first premised upon the stat e defendant ' s responsibi l ities 

with regard to Impact Ai d f unds app l ied for b y loca l school 

d i::;tricts through t he State Depi=l.rtment. of Education . 

The stat e defendan t 's p o s i tion is that the Impact 

Aid J_,aw puts the responsibility f o r t he administration 

-19-

I . 

I · 
I 

i 
I 
! 



of Impact Aid funds to those districts upon which the 

United States. }ias place d f i n a ncia l burdens upon the 

Corru11is s ioner of Education of the Depar tmen t of Health , 

Education and We lfare . 

Unde r the sta tut ory scheme set for th in the I mpact 

Ai d Law , the Commi ssioner , after consultati on with the 

state and local .educational agencies , makes a d eterrnination 

that there i s federa l property in the loca l agency 

district which places a n u nmet a nd continuing f inancia l 

burden upon it . The l ocal district then submits an app l i ­

c a tion through t h e s t ate agency to the Commi ss i oner of · 

Educatio n. The state agency ' s responsibilities are sho-vm 

by the evidence to be l imited to checking' the formal aspects 

of the app lication before it i s forwarded to the Comruissioiicr . 

The Comn1issioner m2kes appropriate payments clirectly to e lig ible 

l oca l agencies . There is no f edera l or state provision that 

the state agency must monitor o r r ev iev1 the us e of these · 

funds by the local district . 

As for liabil ity a llegedly imposed upon the state 

defendant by virtu e of the p e rtinent part of the Schoo l 

Code , N. M. Stat.Ann . §§ 77 - 2 - 1 to 10 (Repl . 1968) , the 

plaintiffs have fai l ed to establish that the state d ef e n ­

dant should be liable f o r the acts of discrimination by 

the l oca l district . According ly , this a lle gation as 

ag2inst the state defendan t will b e dis missed , and to 

the extent that the plaintiffs may b e requesting t h at 

- 20-



the state deferidant be required to submit to the Court 

a pla n to improve monitoring and evaluation of local 

practices with regard to the a llocation of basic support 

funds, the request must be denied. 

II. 

The question of whether Title I and Johnson- O ' Malley 

funds have been misused in the Gallup-McKinley County· 

Schoo l District arises out of the admitted obligation of 

the state and the local ·district to provid e a basic educ a -

tiona l.program to all students in the dis trict . The plain-

tiffs claim that , while ~Tohnson-0 1 Nalley and Title I 

monies are categorical or r e stricte d aid which should b e 

u sed ~nly for supplemental programs t h at b e n e fit the Ind ian 

students , the district has diverted the s e funds to supply 

basic support programs . Additionally , p l aintiffs claim 

certain other viola tio.ns of Title I , i ncluding misuse of 

Title I equipment and fai l ure to properly implement the 

Title I regulation regarding parental involv ement in 

Title I programs. 

The re is no quest ion that Title I funds are intended 

to be used only for speci al programs to meet the needs of 

educationally deprived children, for this is expressly 

declared in 20 U. S.C . A. § 2 4 l a . 

There i s, on the other h and , serious disagreement 

as to the proper uses of those monies granted unde r Johnson-

O'Malley. 
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The state of New Mexico hv.s promulgated minimum 

standards for _i ts school districts, and these standards 

are used to evaluate schoo l s for accre ditation purposes. 

Th e p l a intiffs challenge t h e e)..'"penditure of certain Johns on-

O ' Mall ey monies for h ea l th services , kinde rgarte ns , atten-

dance services , administrative costs and the Engl ish as 

a s econd l anguage program . These programs , it is claimed, 

are basic in nature according to the state's standards 

and should .b e funde d from operational monies. 

The Johnson-0 1 .Malley Act authorizes the Secretary 

of the Interior to e n ter into c ontracts with states for 

the education of· Indians . The Act's regulations provide 

that school districts that are e ligible for Impact .l\id 

a:i:-e eligible for J ohnson-O'Ma lley mone y only to meet edu-

cationa l problems under extraordinary or exceptional circum-

stan ces . 25 C.F.R . § 33 . 4 (c) ; See U. S . Cod2 Cong. &. Ad. News , 

341 4 (1958) . The plaintiffs c l aim that , in the absence 

of such circumsta nces , any district receiving Impact Ai d 

may recei ve J ohnson-O 'Malley monies only to meet the speci a l 

n eeds of Indian ch ildren for which Impact Aid is not in-

tended , i.e. , t hat the i ntent of Congress i s to avo i d 

d up licat i on of use between I mpact Aid funds and Johnson-

O'Malley funds . 

Th e evidence comports with the plaintiffs' inter-

pretation of the above cited r egu l ation . While the regu-

lation might under certai n circumstances all ow Johns on-

O ' Malley funds to b e u sed for b as i c support programs , the re 
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was in the instant case no attempt at justification by 

the local defendants for such use of Johnson-0 11'10.lley money. 

Parenthetical l y , it can be observe d that the Gallup-McKinley 

County District does not receive state equalization aid , 

wh ich i s designed to allocate funds to poor school districts 

to enable them to financ e an adequate educational program. 

N.M.Stat.~nn. § 77-6-29(1) (Rep l . 1968) (Supp. 1 971) . In 

addition , the Ne'i·l Mexico State Plan does not provide _for 

J ohnson-O'M.alley funds to be used to fin a nc e basic support 

programs. The funds that were provide d to the local defen-

dants from the state Dep a rtment _.of Educa tion unde r con-

tractual agreements bet\ .. ,re en it and the Bure au of Indian 

Affairs were classified in the category of funds for special 

services . 

The loca l defendants claim that , Hh en J ohnson-

0 1 Malley proj ect applications were rnac1e by them and approved 

by the state and federal authorities there could not be 

violations of the Act or i ts regulations so long as the 

funds received were used for the purposes state::. in such 

applications . Th is , t hey assert , was done. 

The l ocal d efendants 1 position ignores t~1e crU.x 

of the problem. The important ques tion is what programs 

are truly supplemental and entitled t o be s upported by 

categorical aid and what progr<:ims are basic support programs 

for which opcr~ tion;:il funds should be expended. The ans·wer 

to this question determines the manner in which both 

Johnson-0 1 Mall ey and Title I funds may properly be spent. 
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It does not follow tl1at plaintiffs' contention that 

the state minimwn standards are the bench mark from which 

to determine wha t programs are basic and what programs 

are supplemental is e nt irely correct. The standards were 

promulgated by the s tate board for the purpose of accredita-

tion, and state money is a llocated to districts under a 

formula that is designed to help districts to meet the 

standards. The standards are an approxirn.ation of the 

kinds of facilities and programs n eeded, but the y are not 

achieved in all the state 's school districts. They c annot 

fairly b e used to ascertain \.·1hat services are norma lly and 

ordina rily furnished to a ll students in one district or 

.to the students in all the districts in the state . 

If the plaintiffs' charges are tested against 

is ordinarily furnished to every student in the Ga llup-

Mcl<inley County system, it can be seen that the plaintiffs 

are correct in their contention that certain programs 

classified as special programs to. be paid for with Johnson-

0 1 Malley or Title I funds are in fact part of the basic 

school program and should be paid for with operational 

funds. 

The testimony reg·arding those services ordinarily 

furnished to all students in the district, together with 

the audit of the Johnson-0 1 Ma lley assistance furnished 

to the district from mid-1969 through April of 1972 conducted 

by the Interior Depa rtment 's Office of Survey and Review, 

are persuasive evidence that the local defendants have 

viola ted both Johnson-0 ' Malley and 'l'itle I by using these 

monies instead of operational funds to pay for basic programs. 
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In the area of health services, the e vidence shows 

that Johnson.:..o'.Halley and Title I funds 'h ave been used to 

pay for nurses. Nursing services are services ordinarily 

provided to a l l students in the district. The Acting 

Federal Projects Director in the di s trict t o ld the federal 

auditor that, beginning in fiscal year 1973, registered 

nurses will no l onger be funded from J ohnson-O ' Malley 

assistance because they a re considered part of ~he district ' s 

b asic operational requirements. The auditor correctly 

concluded that registered nurses in the Johnson-O ' Malley 

programs should be so recl assified . The previous classif i-

c ation under and payment from Johnson-0 1 Malley and Title I 

~?rograms of registered nurses in the district was erroneous~ 

r -: , • "'! 
V-L.. Ji\..-u...t-l....i1 3.:...~\i lC:CS 

and other support services to the },.indergarten progro.in , 

the federa l review team from the Off i ce o f Education found 

that the pro rata method used to charge Title I for these 

services was adequate , and it cannot be sa i d that it has 

bee n establish ed that the pro r ata formula used overcharges 

Title I. 

-
The distric t 's kindergarten program is cha llenged 

as a case of partial supplanting . In the 1 971-72. school 

year, the state under a pilot program f unde d one-half day 

kindergarten in those schools in the district which did 

not. have Johnson-O'Ma lley or Title I kindergartens. Thus, 

a l l youngs ters in the di s trict h ad an opportunity to attend 

a kindergarten . 
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The J ohnson-O ' Malley and Title I k indergartens were 

full day programs , and the plaintiffs make no claim that 

the addition a l one-half day prov_ided to children under 

these programs should be funded by operat i ona l monies . 

Wbat is c l a i med is that, i f the state f unds one-half day 

programs for non-Title I and non-Johnson-O ' Malley students , 

it is obligated to use operational monies to fund one-half 

day programs for all kindergarten stude nts , i.e., the l aw 

r equires that operationa l f ·unds be used equally and fairly 

for all children in the district rather tha n concentrated 

on schools ine ligible for Johnson-0 ' .Malley or Title . ! 

funds . 

Under other circumstances , this charge might be 

correct. However / \·.,;herE: , as L.::rc , no t 

ordina rily furnished , and , . indeed, · is a pil ot program , 

it cannot be concluded that supplanting has occurred . 

It sh ould b e noted in connection with the kinde r -

gart en program that the federal revi ew team f ound that 

inelig i b l e ch i ldren were being all owed to atten d Title I 

kinde rgartens. The t e am recommended that only chi ldren 

from e ligible att e ndanc e areas should be served i n the 

program . It is not considered n ecessary to rule on this 

issue , for the Co u rt believes that this is s u e will be 

resolved by mutual agr eement b etween the l oca l a nd f edera l 

authorities . 

Attendance services cons titute another b as ic program 

which has been paid for by Title I or Joh n son-O'Ma llcy funds. 
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The federal auditor r e commended that this program b e re-

classified i~ the same ma nne r as nursing services. Dur ing 

the course of the audit, she was advised by the Acting 

Federal Pro jects Director tha t Johnson-O ' Malley funds 

would no l onger b e so u sed , but that the same people, with 

ci1e new tit le of home-school coordinator , will be funded 

£tom J ohnson-O' Malley. The Federal Projects Director also 

added that the work of t hese people will involve more 

community travel. There . is no evidence that this change 

is a s emantic exercise designed to circlimvent the intent 

of either Johnson-0 1 .Ma lle y or Title I . 

With regard to counselors , it need only be said 

that the evidence establ ish es that they are part of the 

basic program and cannot be fundeu -Uy 
~ • "'< 

1::.i."l.:.u1::.L 

Johnson-O' Mal l ey. 

In the area o f administrative costs, J ohnson-O ' Hullcy 

and 'l'i tle I funds h ave also been used to supplant operational 

funds. Jl~dministrative a i dES are d~fini te l y a part o f the 

basic program in the district . The district has three 

administrative aides , which is a lso the number required 

by the state standards for such a d istrict. Johnson-O'Malley 

funds amount to 54 p erc e nt of the total expenditures for 

s u ch personnel . The federa l projects do require bookkeeping , 

and t hus some a mount of Johnson-O ' Mall ey money can be used. 

Neverthe l ess , the excess ive percentage is a nother example 

of improper allocation of J ohnson- O'M.a lley funds . 

The sta te standards also requi re t h at English us a 

second language b e taught in any district where appropr i ate . 
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In the Gallup-McKinley County district, where most of the 

kindergarten popula tion speaks a language other than 

Eng lis h, the p rogrnm is properly offered. It has been 

funded entirely by Johnson-O ' Malley and Title I money, 

but, since the evidence is tha t this program is not 

ordinarily provi d e d to a ll students in this district or 

to al l students in the state 1 s othe r dis t ricts, it cannot 

be considered to b e a ba s ic :erogram 1.·1hich should b e fund e d 

from ope rational mon ey . I nde ed , thi s progr a m appears 

to be an exc e llent exa mple of the kind of program for 

which Title I and John son-0 1 Ma lley money should be used. 

The fe deral r eview t eam's ins p ections v e rifie d the 

. plaintiffs 1 charge tha t E-ome Title I equipment wa s b e j.ng 

hous e d in the district's me dia c ente r. Until 1972, the 

center served the entire distric t , and the person in charge 

was imprope rly pa i d fro'm Title I funds. All the Title I 

equipment an d material was house d in .the center and was in 

g eneral use in the district . In 1972, such equipment was 

disbursed to the school s , and a centralized library of 

films was establ ished . Some of the Title I equipment was 

dis tributed to ine l igible school s , where much of it apparently 

I 

still r emains . Furt h er , Title I films a re wide ly u sed in 

ineligible schools . The state h as urged the district to 

r emove Title I equipment from ine l igible schools, and 

federa l authorities h ave indica t e d that it would be 

appropriate to relocate the equipment in e ligib l e s choo l s 

under 45 C.F. R. §§ 116.17 (c ), (g). 
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While the annual funding for the media c e nter h as 

b een changed from Title I to operational fund s , there has 

b een a negligible effort to correct the misuse of equ ipment . 

Such equi pment must be rel ocated in eligibl e schools , and 

Tit l e I materials mu st b e used only in Title I p rograms . 

The fina l Title I violation l evel ed against the 

local d e f e ndants i s that the loca l defenda nts have not 

properly used the parent advisory councils provided for under 

the Act 's r egul ations. 4 5 C . F . R . § 116 . 1 7 ( o ) .ill · The 

pla intiffs c oncede tha t in this a r ea there is little the 

Court c an do. They urge, h owever , that the Court r equire 

tha t all council meetings in Indian areas be conducted 

1·Jith a n interpreter , since Navajo peopl e are reluctant 

to attend meetings conducted solely in English. The 

evidence presented with regard to thi s i ssue is not s u ffi -

cient t o warrant that the order desired by p l a intiffs be 

entered, even though the pres ence of a n interpreter at · 

such mee tings would b e sa l utary. · 

In connection \ .. 1i th the al l egations concerning 

Johnson-0 1 .Malley expenditures , it should b e n o ted that 

no separate accoun ting of such expen di tures was required 

of the district by the s tate 's Dep a rtment of Education 

until 1972. Such funds were comingled with r egular opera -

ting funds , and the tracing of s uch funds wa s n o t in a ll 

Cdses possible. However , it is establ i~>hed by the f eder a l 

audit and other evidence that the district has mishandled 

unexpended Johnson- O'Mallcy funds. 
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In fiscal year 1970, the school district retained 

$61,283.72 unexpended Johnson-O'Mallcy monies and did not, 

contrary to the New Mexico state p l an in effect that year, 

credit this surplus to the subsequent Johnson-O'Ma lley 

budget. In 1 971 , the amount so h andled was $10 , 652 . 99 . 

In 1 972 , the amount overpaid was $37,975.17, but the 

state ' s officials assured the federal auditor that these 

overpayments would be adjusted by the state official s by 

the end of fiscal year 1972. An additiona l $855.52 was 

actually non-Johnson-O'Nalley expenditures erroneously 

charged to Johnson-O ' M.LJ.lley accounts in .the district ' s 

records . 

At the conclusion of this action no party r.-•. _.:"1c a 

r eques t that these s ums or amounts growing out or L 
i 
I 

Johnson-O'Ma lley vio l ations be repaid . ! 

Other than to ask that the d i strict e ither restore 

the Title I media center as a proper program or discont i nue 

l 
r 
i 

t 
the Title I equipment and materials as a Title r ·project 

. I 

a n d reimburse Titl e I for t heir value, n e i ther have the ~ 
i -
r 

plaintiffs asked that Title I be r e imbursed . Nor have the 

federa l defendants claimed in these proceedings that any 

money shoul d be repaid to them for Title I violation s . 

It appearing that t h e federa l defendants are in the 

process of auditing , reviewing , and requiring restitution 

or rcirnb~rs crr.c:-it outsid2 of the present action , the Court 

will not i nterfere in s u ch procedures or try to direct 

them. 

Th e Court finds that the l oca l dcf cndants have 

violated both the J ohnson-0 '.Ma l ley Act and the Title I 



Act and their respective regulations in the spccif ic 

i nstances set forth above , and an appropriate order will 

be entered in this action to guard against repetition of 

such violations. 

I I I . 

Aga inst the federal and state defendants the plain­

t i ffs h ave alleged failur e s to properly review and monitor 

Title I and Johnson-O 'Malley programs. 

As to the defendant state Superintendent of Public 

Instruction , the issue is whether he h a s established 

acceptable review and monitoring procedures for Title I or 

Johnson-0 1 Malley expe nditures . Specifically i t is charged 

that the state allows Johnson-0 1 Malley money to be calcu­

lated as basic support in t!::e filing of the Title I com­

parability reports required by 45 C.F . R . § 116.26 when 

such monies should in fact be excluded from the compar a ­

b ility reports . The state defendant is also accused of 

failing to use the state min i mum· standards to d e t ermine 

whether Title I and Johnson-0 ' Mall ey monies arc:! b e ing 

used instead of opera tional revenues to provide basic 

educational services to Indian and Title I chi l dren . 

Further , it is contended that , while some steps h ave b een 

take n to correct violations , the state has continued to 

approve improper applications and has allowed violations 

to r emain in forc e . 

Th e state defendant admits that he has responsibility 

to monitor and review the expenditure of federal funds 

granted under Titl e I and to participate with federal a nd 
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loca l officials i n the administration of the .:Johnson-

0 ' .Malley program -but .urges that he has fulfilled s uch 

responsibility. 

45 C .F. R. § 116. 2 6 requires t11at a l oca l educationa l 

age ncy fii e through the s t ate educational agency a _ c om­

parability r epor t s howing that the applica n t district 

is allocating its regular budgetary instructiona l funds 

equally to both Title I and non- Title I sch ools . In the 

comparabil ity reports, ·whi ch are submitted by the l ocal 

defendants through the office of the sta te ' s Director 

of Title I, are included J ohnson-0 ' Halley monies as part 

of the basic support or regular budgetary funds . It is 

pla inti ffs ' contention that Jobns on-O ' Malley monies should 

b e excluueu f.i.:urn 'J:'ii..::J_c _::;: ;_;ornp c::t rc:tbility repor ts , for the 

inclus i on of such f u nds pads the report for a distri ct 

such as the Gallup-McKinley Dis t r ict and disguise s real 

di s crep anc i es in oper ati onal expenditures f o r instructiona l 

costs. In the defendant d istrict, the state ' s policy in 

this regard i s shown by the evi dence to conceal disparities 

against Indians . 

The state's Director of Titl e I asked in De cemb e r 

of 1 970 for a clarification of the procedur es to b e use d 

in considering Johnson-O'Ma lley money wi t h regard t o 

suppl anting and comparability reports. The Office of 

Educati on of H .E.w·. r esp ond e d that Johnson-0 1 Malley funds 

were regul ar s upport funds simi lar to P.L. 81-8 74 and state 

and local funds and should be tre ated a s such in determina­

tions r elative to either supplanting or comparability under 
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Title I. Hence, the state defendant, while admitting 

that Johnson-O'Malley fund s are included . i n Title I com­

parability reports , asserts tha t such inclusion h as not been 

a v iolation of any regulation. The state defendant ' s 

good faith reliance c annot be h e ld against him. 

This do e s not mean that s uch funds can continue 

to be so used. In 1972, the state began to require that 

the local defendants account for J ohnson-0 1 M.al l ey expendi­

tures separately , and the federal authorities in H.E.W. 

are reexamining the policy concerning inclusion or exclusion 

of Johnson-O 'Ma lley funds in Title I comparability reports . 

While the Court will decline the plaintiffs' r equest tha t 

it r equir e the state to submit to it c:i proposed set of 

p rocedures Lu :i.. :u0 tu:c: a.ga _;_1,st this Title I violution, it 

will, in accorda nce with its holding that Johnson-O'Malley 

funds are intended only fo r supplementary programs for 

Indian children , find that Johnson-O' Malley funds may not 

properly b e incluc:J.ed in Title I comparabi l ity r eports 

under 45 C.F.R. § 116.45(b). 

With regard to the violations alleged by plaintiffs 

to be apparent on the face of the local defendants' Title I 

applications as submitted to the state , it is claimed that 

a proper review of the applications would have disclosed 

the violations. Specifically cited is the failure to 

u tilize the state's minimum standards in determining whether 

the applications violated the provisions of 25 C .F.R. §. 

33.S(d) r equiring that local districts provide an equal 

share of operational revenues to Title I children. 
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Th e evidence shows thut each 'I'itle I application is 

reviewed three· times at the state level before it is finally 

approved by the state director of the program , and the 

amount of money s ubsequently made avai l able by the U. S. 

Office of Education is allocated to each applicant county 

or district . Further , the staff of the state director of 

the p r ogram conducts an annual visit to each Title I s chool , 

during the cours e of which any Title I violations are supposed 

to be discovered. 

Th e sta t e director h as not scrutinized Title I appli-

cations to discover whether programs set forth therein are 

programs covered by the state minimwn standu.rds , relying 

instead on the applicat ion of these criteria by the state 

in the accrediting process . However , as indicated above , 

it cannot be said that the minimum standards are an absolute 

test of supplanting. The realities of the situation are 

such that the standards are not a h ard and fast point of 

departure f r om which supplanting .can be determined . 

There is no doubt that the state ' s efforts to monitor 

and review Title I programs have bee n s omewha t inadequat e 

and that there have been undetected local violations , as 

disclos ed by t h e federal authorities ' investigC1tions . 

Neverthe l ess., there will b e no order requiring the s ub-

miss i on to the Court of a set of proce dures spec i fying 

how the state wi ll in the future monitor and r evi ew Title I 

programs. Steps have already b een taken by t h e state to 

correct violation s . Furth er , the ongoing investigations 

b y the federa l authorities and conferences between the 
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state and the federal author ities pursuant to lj.5 C.F.R . ~ 

116.52 s h ould s2it i sfactori ly reso l ve what problems there 

are without judicial interference in the administrative 

process . 

As for the complCJ.ints against the state defendant 

r evo l v i ng around the Johnson-0 ' .Malley programs , it is 

admitted that the state h as the responsibility to monitor 

and r eview such programs , and it i s the authority with 

which the B.I . A. contracts to furnish Johnson-O ' Malley 

programs to eligible local districts. 

The issue of \·Jhether the state has violated any 

Johnson-O ' M.alley regula.tion by allmving the inclusion 

of such funds in Title I comparability reports has been 

adequately discussed above ?!~1d n eed not be further anulyzed 

This leaves the quest i on of whether the state has 

somehow been remiss in its responsibility to monitor and 

review· J ohnson-O ' Malley programs· to avoid supplanting . 

It sh ould be noted that plaintiff s blame the federal 

authorities for what they consider to b e i n adequate procedures 

a n d then charge that the stat e ' s p rocedures are similarly 

inadequate. 

Beginning in 1972, the s t ate has required separate 

account i ng with respect to the expenditure of Johnson-

O'Mal l ey funds . The evidence i s that the federa l defen-

d a nts, too , h ave ins tituted a ch ange in the reporting 

procedure th~t will e nabl e them to secu re a statement from 
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each sch oo l district showing t h e ma nner i n whi ch J ohn son-

0 ' Ma lley f unds v ere spent, as we l l a s ~le present l y r e­

quired stat emen t of h ow the f un ds a re going to b e spent. 

Thus , the s t a t e a n d fede r a l a u t h orit i es have already t ightened 

J ohnson- O ' Mal l ey accountab i lity requi rement s . 

Th e . evidence establ ishes that the loca l viol a.tions 

o f J ohnson- O' Malley have gone u ndetected by the state . 

Agu. i n , t here are ongoing invest i gu.t i ons and conferences on 

the exi stin g problems that should resolve this ma:tte r I 

so t hat there is no necessity to enter an order in respect 

t o t he state ' s procedure s \vi th regard to the Johnson.-0 1 Malley 

p rograms . 

Th e refusal to i ss ue an injunction against the s tate 

d efendant:. aoes not. rn ea11 pla int iffs ' action 11as b een in 

vain. I t i s obvious that the f i ling of the action has 

b een a s trong i nfluence to cause i nvest i gation to be made 

and correct ive acti on to be t aken at all levels of govern­

ment. By fi ling suit , t h e p l a i ntiffs have focused attenti on 

on the problems and have caused t he b eginn i ng, through the 

a dministrative process, of the reforms they seek . Thus, no 

d ecree o f t h e Court is n ecessary to accompli sh the purposes 

they des i re accompl ishe d . 

In v i evJ of the above conclusion , it i s not n e e-

essary to r each t h e other defenses advanced by the state 

d Afendan t. 

Wha t h as b een said with regard to imposing certain 

r ·equiremcnts on the st<i t e defendan ts is equally c:i.pplicab l c 
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to the federal defendants. For the rea sons set out below, 

no order will iss ue -requiring the federal defendants to 

submit to the Court for its approval n ew Title I and 

Johnson-O ' Malley regulations. 

The plaintiffs admit that the matters here . involv ed 

are commit ted to agency discretion. 'I'hey charge, however , 

that the federal d e fendants' alleged failure to have 

adequate regulations delimiting procedures to foreclose 

the cha nce of misusing Title I or John s on-O ' Mall ey funds 

amounts to an abuse of discretion under 5 U.S.C. A. § 706 . 

In their concluding brief , federu.l defendants do 

not contest the Court ' s jurisdiction to reviev1 under the 

above-cited statute but take the position that the plain-

titfs • proof :lo. _i_j_::; Lu ::>ll.!?_port their alle gations . 'l'hey admi t 

that Johns on-O'Ma lley h as been in a state of flux in 

r ecent y ears due to the effects of P.L. 8 15, P .L . 874 , 

Title I of the Elementary and Secondary Education Act , 

and the Civil Rights Act of 1964 ,. resulting i n the need to 

change the philosophical concepts and purpos es of Johnson-

O'Halley expenditures . They state that they hav e updated 

25 C.F.R. §§ 33 . 4 (c) in r esponse to the e ffect of passage 

of the Impact Aid Law . In late 1971 they a lso adde d 

45 C.F. R . 116 . 2G (a ). This r egulation requires that , for 

determining comparability, state a n d l ocal funds include 

those u sed i n d e termining fiscal e ffort in accordance 

with 45 C.P.n .. § 116.45 . This l atter regulation de fines 

fiscal effort by a local educational agency to i nc lude 
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current expenditures per pupil by the local agency other 

than expenditures from funds derived from federal sources 

for which the local educational agency i s required to 

account to the Federa l Government directly or through 

the state educational agency. 

It must be observ.ed that, in view of the account.a-

·bility requirements now imposed by the state a·nd federal 

defendants·, the federal defendants ' brief implies that 

Johnson-O ' Malley _funds can no l onger be us e d in computing 

Title I comparability reports. 

· In addition, the federal defendants point to their 

i mplementation of all pertinent regulations by affirmative 

actions with regard to both Title I and Johnson-O'Ha l ley , 

i . e., t~c j:v'·"St~. :;::'-1- i on <> . . C'.onfer e nces, nc-'.got:i.ations and 

auditing. 

It is fc1ir to say that the publication An Even Chance 

and the filing of this l awsuit stimulated federal action . 

However , that steps v·1ere taken prior to commencement of 

this action a nd h ave continued throughout ·its duration 

i s a significant indication of the federal defendants ' 

desire to correct existing problems i n both programs . 

Further, such activities have a l ready r esulted in correct-

ing many of the problems existing in the Gallup-McKinl ey 

County district ' s Title I u.nd J ohnson-O'Mal l ey programs . 

It is concluded that the federal defendants have 

b een making and will continue to make every effort to 

insure that both programs arc properly run. 
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Assuming that juris diction exists for the Court to 

require that any federu.l dcfc·ndant submit to it a proposed 

draft of r egulations designed to close future violations of 

Title I a nd Johnson-O'Mallcy, no necessity to do so can 

be seen . The federal defendants ' activities in this matter 

pursuant to existing statutory and regul atory administrative I 

I' 
procedures h ave b~en shown by the evidence to be effective . 

I 

IV. 

· 'rhere remains for disposition the question of costs . 

PJ.aintiffs have asked that they be awarded attorneys' fees. 

'I'he amounts asked for are nomina l, particularly in view of 

the extended nature of this litigation. The plaintiffs h ave 

been represe nted. by counsel who are paid employees of programs 

funded either by the federal gove rr.mc nt o r by private g·rants. 

Further. , the undertaking of litigation such as the pres e nt 

case is precisely the kind of thing they are paid to do. It 

is concluded that an award of such fees is not n ecessary to 

do complete justice in this case, and the Court in its dis-

cretion will d eny the request. Plaintiffs, however , ar e 

entitled to recover from the l oca l defendants their other 

costs of action as provided by law. 

No relief will be granted against the state c1 e f enc1ant 

and the federal defendants. In accordance with the findings 

a nd conclusions contai ned in this Memorandum Opinion , 

plaintiffs' demand that the district be required to submit 

to the Court plc:ins covering 'fi tlr. I and ,Tohnson- 0 IM.alley 

expenditures will b e denied. However, to the exten t that 
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v1.o lations of Title I or Johnson-O ' Mallcy h ave b een found 

to exi s t, an ·in-junction prohibiting the ·expenditure of 

Title I or . Johnson - 0 ' 1"1a lley funds in a manner contrary 

to e1e preceding findings and conclusions wil l is sue , 

such injunction to be effective as to the 1973-74 school 

y ear and to c over . such expenditures beginning with that 

year , whether or not such f unds have already been budgeted. 

I t is the pr i mary responsibility of the l ocal officia ls 

to assure equal educational opportunities to all s tudents 

in the district , S\vann v . Charlotte-Mecklenburq Board o f 

Educatio11: , 402 U. S . 1 (1971 ), and therefore it is appropriate 

t o order that t11e local defendants submit .to the (:ourt a 

comprehe nsive plan for correcting the dispariti es that 

.:. .1 ~ _.. ~ , ._ ,: ~ • .!- .: .!. (: ,..., I 
~ .Lu.l.. ... ... -....~-.L-

tional rights to equal prote ction of the l aws . 

In this connection , the f ederc=tl defendants \vill 

b e directed to furnish the investigatory and educational 

expertise of the Department of Health, Educa tion uncl Welfare 

to both the Court a nd the parties to h e lp frame a satis-

facto ry r eme dy . 

Unfortunate ly, the evidence in t he case discloses 

that , whether it wc=ts intended or not , there has b een a 

clear p attern of discrimina tion against the India n students 

in the Ga llup-McKinley County Schoo l District in capital out-

l ay. and opera tional expenditures , and there has been a 

diversion of Title I zmd Johnson- 0 ' Mall ey funds for pur-

poses for which they wer e not intended . The cumu l a tive 
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i mpact o f t he evidence mandates the conclusion that , i n 

the Gallup-M.cKinley County Sch ool District , the Indian 

children trul y h ave not been giv~n an even chance . 

' . 


