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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF KREW MEXICO

.JOE NATONABAH, KATHERINE NATONABAH,

and LARRY NATONABAH, minors, through
their parent and general guardian,
LEONARD NATONABAH: LUCILLIA DEAN,
TRACY DEAN, and CHARLENE DEAN, minors
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through their parent and general FILED
guardian, MARY ANN DEAN; BENNIE AT ALBUQUERQUE
TOLEDO, JULIA TOLEDO, SHIRLEY TOLEDO,

: FEBS 1973

IGNACIO TOLEDO, and EDWARD TOLEDO,

minors, through their parent and E. E. GREESON

general guardian, RAYMOND TOLEDO: ~ CLERK
UDALL GIBSON, WATSON GIBSON, JR., '
CALVIN EUGENE GIBSON, and NAOMI -

GIBSON, minors, through their parents

and general guardians, WATSON GIBSON

SR., and ALICE GIBSON: SCHRIPCEMA

MARTINEZ, ROBERTA MARTINEZ, AQUILLA

MARTINEZ, and VIOLA MARTINEZ, minors,

through their parents and general

guardians, MARTIN MARTINEZ and JANICE

A. MARTINEZ: EDISON ALBERT, a minor,

through his parent and general guar-

dian, IRENE R. ALBERT: JOHNNY

CHIQUITO, a minor, through his

narent and general cguardian, GLATVS

CHIQUTTO; MINNIE BEGAY, JUNIOR BEGAY,

ANCY EBGAY, and CAROL BEGAY, minors,

through their parent and general

guardian, JOHNSON BEGAY,

plaintiffs,

Vs . ' NO.

- BOARD OF EDUCATION OF THE GALLUP-McKINLEY

COUNTY SCHOOL DISTRICT; JOHN H. SCHUELKE,

CAL W. FOUTZ, ERNEST C. BEZCENTI, JOHN C.
MARTIN and ABE PLUMMER, individually and

as members of the Board of Education of

the Gallup-McKinley County School District;
LEONARD J. DelAYO, individually and as
Superintendent of Public Instruction of the
State of New Mexico; ELLIOT L. RICHARDSON,
individually and as Secretary of Health,
Education and Welfare; and SIDNEY P. MARLAND,
individually and as Commissioner of the
United States Office of Education, A. C.
WOODBURN, individually and as Superintendent
of the Gallup-McKinley County School District;
ROGERS C. B. MORTON, individually and as
Secretary of the Interior,

Defendants.
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MEMORANDUM OPINION

This is a class action for declaratory and injunctive

relief brought pursuant to 42 U.S.C.A. §§ 1981-83 and 28 U.S.C.A.

§§ 1361, 2201 - 02. The plaintiffs are Navajo Indian

children, who, through their pafents, are suing in their

own behalf and iﬁ behalf of all other Indian students who
attend schools in the Gallup-McKinley County School District.
Alleged are discrimination against them on the basis of

race and diversion of federal monies allocated to the

school district exclusively for the benefit of Indian
children, to-wit: Johnson-0'Malley funds, granted pursuant

to 25 U.S.C.A. § 452 to be used generally for the education

of; Indian children, and Title I funds, granted pursuant

to 20 U.S.C.A. § 24la to be used fo; the special educational
needs of children of low-income families who are, in the
Gallup-McKinley County Schogl District, overwhelmingly
Indian-children.

The Gallup-McKinley County Board of Education, tﬁe
Superintendent of Schools, A. C. Woodburn (hereinafter
referred to as the local defendants) and the state Superin-
tendent of Public Insﬁructionf.Leonard DeLayo (hereinafter
referred to.as the state defeﬁdant) are charged with racial
discrimination agéinst the plaintiffs and their class in
denial of their right of equai protection because of

these defendants' allocation of local and state monies,

and federal Impact Aid monies. The local defendants are
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also charged with having violated the provisions of

20 U.S.C.A.-§ 24la (hereinafter denominated Title I) and

25 U.S.C.A. § 452 (hereinafter referred to as Johnson-

O'Malley) by use of funds obtained thereunder for purposes.
not authorized by those Acts and their regulationsf

Also joined as defendants are Elliot Richardson,
the Secretary of Health, Education and Welfare, Sidney P.
Marland, Commiséioner of the United States Office of
Education, and Rogers C. B. Morton, Secretary of the
Interior (hereinafter refefred to as the federal defendants).
These defendants and the state defendant'afe sued fér their
alleged failure to establish.proper review and monitoring
procedures for the expenditures of monies received by the
Gallup—McKinley Countv School District under Title I and
Johﬁson—O'Malley.

All defendants are sued individually and in their
official capacities with regard to all allegations against
them.

The present case has its genesis in the publication

An Eveﬁ Chance. This pamphlet, denominated "a report on
Federal funds for Indian children in public school districts,”
was prepared by the N.A.A.C.PiALeéal Defense and Educational
Fund, Incorporated, with the cooperation of ﬁarvard
University's Center for Law aﬁa Education, and was pub-
.lished in January of 1971.

An Even Chance is essentially a critique of the

spending of federal monies paid to school districts because




of the presence of Indian children in such districts. With
regard to the Gallpp—McKinley County School District, it
chérges that Indian children receive an inferior and sub-
standard education and that of all the districts surveyed,
this district provides the clearest example of inequalities
between predominantly Indian aﬂd non~-Indian schools. Its
specific allegations furnish thé basis of the plaintiffs’
complaint herein with regard to federal financial assistance
programs to the Gallﬁp~McKinley éounty Distfict.

The publication evéked-an immediate.response from
the state, and an on-site investigation was conducted in
February of 1971 by staff members of ﬁhe State Department
of Education. Their report, "The Response to An Even Chance,'
was subsequently puplished. As will be seen below, the

state found certain problems touched on by An Even Crance

to exist in the district and made certain recommendations
concerning them to the district.

The Gallup-McKinley School District was formed in
1958, when the county schoois were consolidated with those:
of the City of Gallup into one district. At that time,
there were very few Indiqn children in the schools of
either district. Ninety percept oF¥ the Indian children
who attended school in the area did so in schools operated
by the Bureau of Indian Affairs.

Since 1958 the enrollment <I Indian students in the
Qimvmintty erl.c~2e NS increased steadily, so that, at the
present time, over 7,000 of the 12,000 students enrolled

are Indian students.




The school district encompasses an area of approxi-
. mately 5,000 sguare miles, and the only town of any size

within this very large district is the City of Gallup.
The district contains nineteen elementary schools and
seven secondary schocls. Nine éf the elementary schools
and three of the secondafy schools are located in the City
of Gallup. The'district also has one special education
facility in the City of Gallup and one very small twin-
class;oom facility at Ambrosia Lake.

The following facts are reflected by a review
of the present composition of the district's schools%
Indian students are enrolled in all of the city's schools,

but they-pomprise a majority in none of them. Indian

lIdentified below are the enrollments of schools, by
location, with the exception of the Wilson School and Ambrosia Lake.

Rural Schools ' : _ Gallup City Schools

Total Indian % Total Indian %
Jlementary Enroll. Enroll. Indian Schools Enroll. Enroll. Indian
uni ) 541 536 99.1 Washington 457 233 - 48.8
hurch Rock 378 371 98.1 Aileen Roat 440 191 43.4
Javajo 334 323 96.7 Sunnyside 171 74 43.3
Pohatchi 670 636 24.9 Lincoln 409 159 38.9
2rownpoint 707 659 93.2 . *Red Rock : 456 170 373
fowa Yallane 442 391 88.5 *Indian Hills 347 127 36.6
se Bonito 190 163 85.8 *Jefferson 388 129 33.2
Choreau _ 686 550 80.2 Sky Crty 140 33 23.6
Ramah 279 221 70.2 *Roosevelt 280 59 2) .1
Secondary ' :
Pohatchi J.S.H.S. 446 420 94,2 *J.F.K. J.H. 812 334 A1.3
~rownpoint J.S.H.S5.492 458 92.1 *Gallup S.H. 1429 484 33,9
Zuni J.S.H.S. 672 582 86.6 *Gallup J.H. 761 250 32.9

Thoreau J.S.H.S. 471 319 67.6

*Denotes non-Title I school
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. "enrolled in the remaining rural schools. All of the

students comprise an overwhelming majority of all students

district's rural schools are Title I target schools, while
only five of the city schools receive Title I money.
Roughly ninety percent of the Indian children in elementary
school are enrolled in Title I schools while nearly sixty-
three percent of the Indian students enrolled in éecondary
schools attend Title I schools.

At the present time, the district's financial fe—
sources are derived from ééveral sources. Roughly seventy—five
percent of it’s yearly funds come from the étate of New
Mexico. From county and district sources comes a very
small amount of money. As indicated above, the balance
of the district's funds is derived from federal sources.

The district receives Impact Aid funds, granted pursuant

to 20 U.S.C.A. §§ 236-40, to compensate it for the tax
" loss ;t suffers due fo the non:taxable Indian lands in the
district. It also receives T;tle I funds, allocated to
the district to provide supplemen&al educational programs
to educationally deprived-children. Finally, it receives
Johnsonwo'Malley.funds for Indian educational purposes.

For practical purposes;-the district's construction
program is funded from its boﬁd issues; and its operational
expenditures are funded from monies allocated to it by the

state and from Impact Aid funds. The district formerly

had funds with which to build schools from P.L. 815,

20 U.S.C.A. § 644, but no funds have been made available to
it for schocl construction unﬁer this Act for the last five

years. ‘
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The district's school board has the responsibility
for disbursement of the local and state monies and the
Impact Aid monies for operational reqguirements. It also
is the authority which decides how and where construction
monies shall be spent. As for Title I and Johnson-0'Malley
programs, it is the agenéy which designs such programs for
the.district and submits applications for them to £he
proper state or federal authority;

It is the way in which the local defeﬁ&ants haQe
discharged their responsibilities with regard to the dis-
bursement of these funds that plaintiffs are challenging.

With regard to construction funds, i.e., bonding
capacity, the plaintiffs claim that the local defendants
héve consistently allocated them to benefit the non-Indiaii
students. With regard to the operational funds, the plain-
tiffs claim that the local defendants have failed to allocate
such funds fairly between Indian and non-Indian students,
with the result that Indian students have received less
than their share of the goods and services for which such
funds are expended.

The federél financial assistance programs authorized
under Title I and thnson—O'Méiley in the district are
primarily challenged by the p;aintiffs as supplanting
basic support programs. In éssence, the claim is that
Title I and Johnson-0'Malley monies allocated to the
district are being used to pay for programs for which

operational funds from state and local monies and Impact
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Aid monies should be spent, with the result that Indian
students get less than their share of operational funds,
non-Indian students get more than their share of opera-
tional funds, and Title I and Joﬁnson—O‘Malley funds are
used in lieu of operational funds to furnish basic support
services to Indian students.

I.

The first question presentéd is whether the local
and state defendants have discriminated against the piain—
tiffs and their class in the expenditure of money for 5uild—
ing construction, equipment, operational and instructional
services, and in the alleged practice of overcrowding in
the predominantly Indian schools.

The plaintiffs initially filed discrimination charges
against the federal defendants as well as the local defen-

dants and the state. At the close of the trial plaintiffs

moved to dismiss the federal defendants as to this allegation,

and the motion was granted. The United States thereafter

filed a brief amicus curiae on the discrimination issue.
Its conclusion as a resqit of analyzing the evidence was
that there have been and are unjustified disparities by
the local board favoring non—iﬁdian students in the allo-
cation of resources in the diStrict with the result that
the plaintiffs have been denied equal protection of the

laws.

The first practice upon which the claim of discrimi-

nation is premised is plaintiffs' evidence concerning building
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construction expenditures. Here, as in their other proofs,
the plaintiffs utilized the weighted average method, which
accounts for the differences in Indian enrollments among
the schools of the district and which constitutes a valid
tool to utilize in assessing thé realities of the situation.
Taking the statement of falues éf the district's school
buildings that was prepared in lé?E for the district for
'inéurance coverage purposes, the plaintiffs' Certified
Public Accountant applied to it a weighted aﬁerage. fhe
reéult of his computations showed a significant difference
in per-pupil building valuations‘that was favorable to

the non-Indian students.

Plaintiffs presented two alternative sets of calcu-
lations. In the first such set, the accountant did not
include teacherages purchased for rural areas or some
of the district's portable classrooms; the location of
which the accountant was unable to ascertain. Included,
however, were many portable class;éoms which were purchased
with Title I or Johnson-0O'Malley funds. This set of calcu-
lations produced a valuation of $1,205.00 per Indian student
as opposed to a valuation of $1,425.00 per non-Indian
student, or a disparity of $220f00 (18 percent) per student.
In his second set of éalculations, the accountan£ included
all portable classrooms and teaéherages and allocated such
values only to Indian students. Even under this calcu-
lation, the resulting disparity unfavorable‘to the Indian

students was 15 percent per student or $800,000.00.

'
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Since its consolidation in 1958, the district has
relied almost totally on federal funding under P.L. 815
for school construction and facilities everywhere except
in the City of Gallup. It has kept itself bonded to capacity,
but, with the exception of money spent for one elementary
school located on the reservation, all of its bond money
has been spent to meet building needs in Gallup.

For the past several years, federal money for school
construction ﬁnder P.L. 815 has not been available, énd
the district has furnishea only portable classrooms to
the rural predominately Indian areas to meet their needs.
Many of these classrooms have been purchased with Johnson-

O'Malley or Title I funds. Supporting facilities, e.g.,

cafeterias and restrooms, have not been furnished.
Only recently the local defendants, in their nlea

to Congress for P.L. 815 funds, stated that predominately

Indian schools are overcrowded as to classroom space and
all supporting facilities and that Indian education in the
hd . . - . 2 ‘
district is deterilorating.
The local defendants take the position that it is
not only their obligation but also the obligation of the .
federal government to furnish construction money for the

rural Indian schools. They also assert that, since P.L. 815

money is properly included in school construction monies,

2Gallup-McKinley County Public Schools, "Building
Needs," 8-13 (1971).
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the’ evidence shows that the rural areas actually have been
accorded 60 bé}éent“of the construction money availiable since
1965. It is also contended that the evidence shows that
the district has increased seating capacities in the Indian
schools equally with the increase in seating capacity in
the Gallup séhools. Finally, it is pointed out that,
until 1970, only.property owners could vote on boﬁd issues,
so that it was impossible as a practical matter to get a
bond issue passed that would inure to the benefif of any
area in the district except Gallup.

Hoﬁever, plaintiffs' analysis does include federal
monies, and the disparity indicated above still obtains.
_ Aside from this, plaintiffs assert thqt the district and
the state have the obligation to provide an equal oppor-
tunity for the Indian students, i.e., the district is
obligated to allocate some of its own resources for rural
construction. The State Department of Education has
suggested that the district‘? practice with regard to the
expenditures of bond monies is qﬁestionable? Any argument
that seating capacity for Indian students has been increased
by a percentage equal to the percentage increase in the
city schools is specious, since the evidence shows that the
city schools have superior facilities and an enrollment

almost constant in size, while the rural predominately

3New Mexico State Dept. of Education, "The Response
to An Even Chance,” 12 (1971).
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Indian schools have had rapidly groﬁing enrollments and
facilities in need of replacement.'

fhere is also evidence that the district has had
substantial cash balances for each of the last three years
which can under the law be used for capital outlay. Yet,
none of this money has been expended for construction
at Indian schools.

The State Départment of Education has acknowledged
that to submit applications for P.L. 815 money is not

sufficient to fulfill the district's obligation to educate

the children of non-property owners% In response to the

state's directive that the district repléce old and unfit |
" buildings as soon as possible, the district has allocated
from its recent $2,000,000.00 bond issue $1,200,000.00
(62 percent) for Indian schools. Of the balance, $730,000.00.
will be spent in Gallup. Thié kind of allocatioh of monies
will not comply with the state's directive and will, in view E
of the steadily increasing percentage of Indiap students
in the district, perpetuate the existing disparity.

The plaintifES'havé also shown, and the defendants

have admitted elsewhere5 that the Indian schools suffer

e e B e P T — s e

from overcrowding. The plaintiffs' mathematician calculated

the number of unhoused students in 1971-72, i.e., those

41a. at 47.

5Note 2, supra.
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attending classes in portable or makeshift classrooms.
Using permanent_capacity, i.e., fully equipped and actually
corresponding to the architect's designed capacity of a
permanent school building with all necessary supporting
facilities, the plaintiffs' expert determined that 24.9
percent of the Indiaﬁs were unhoused, while 11.7 percent of
the non-Indians were unhoused. Using normal capacity,
which includes éverything except makeshifts, he calculated
that 17:5 percent of the Indians were unhoused and 8.4
percent of the non-Indians were unhoused. These figures
properly do not include portable classrooms, since many

of those in the district were purchased with Johnson-
O'Malley or Title I funds rather than from operational
funds.

The local defendants' rvesponse to this is that the
portable classrooms have meant classroom space for all
children and that permanent buildings cannot be provided
for those in portable classrooms because there is no federal
construction money available. Théy also point out that
plaintiffs' own figures show that, of the seating capacity
in schools built since 1965, such capacity has been divided
equally between Indiaﬁ and non-Indian children.

However, the current equal distribution perpetuates
the discriminatory pattern by failing to take into account
the much larger and steadily increasing Indian eﬁrollment,

so that existing disparities cannot be removed in the

13-




foreseeable future. It can be observed that the present
disparity between unhoused Indian students and unhoused
non-Indian students must have been very severe before 1965, |
if equal allocation of seating capacity since that time

has left the Indian students still unhoused in the per-
centages shown.

Fiﬁallﬁ, the use of portable classrooms to furnish
classroom space does not solve the problem, fér there remains
the lack of adequate supporting facilities sﬁch as éafeterias,
vocational areas, restrooms and library space. Hence, the
Indian students are, at the very least, overcrowded-with
regard to these facilities. |

It can only be concluded that the local defendants
have used their bond issues almost exclusively for the
benefit of the Gallup schools, which-has had the effect
of denying a fair share (indeed, any real share at all)
to those schools with overwhelmingly Indian enrollments.

The plaintiffs' showing of discrimination does not
stop with proof that building needs have been fulfilled
in a manner that discriminated against the Indian students.
The.allocation of equipsment between Indian and non-Indian
students also reflects a pattern of discrimination. Using
the weighted average method and applying it to the district's
statement of values for equipment, the plaintiffs showed
that a total of $177.00 worth of egquipment is éllocated
to each Indian student, while $232.00 worth of equipment is
allocated to each non-Indian student. The statement of values

.
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includes all equipment the district has and thus also
includes all Ti£le I equipment, which'is intended by law
to be supplemental. The resulting disparity is $55.00 or
31 percent per pupil unfavorable to Indian students.

While the above computations excluded equipment in
teacherages and most of the portable classrooms, a disparity
of 25 percent remains even if such equipment is included.

It is adﬁitted that teachers' salaries ére generally
higher in the City of Gallup than they are in the rurél
Indian schools. The distfict attributes this to the éesire
of the more experienced teachers to live in the-éity.of
Gallup instead of in the rural areas and claiﬁs that good
teachers are induced to stay in the system by allowing
them to transfer to city schools. The district does pay
a rural increment to encourage teachers to work in the
schools outside of the city. Nevertheless, the disparity
in instructional expenditures does exist, and the district
must take appropriate steps to fa;rly allocate instructional
expenditures between non-Indian schools and Indian schools.

In the school year 1970-71, total per—ﬁupil expendi-
tures in the district from operational funds and with Johnson-
O0'Malley funds excluded showed an overall disparity in excess
of 5% in favor of the non-Indian students in the district.
The computations supporting this evidence were all based
upon assumptions that favor the non-Indian students, so
the above figure is a conservative conclusion as to the
disparity in operational expenditures between the non-

Indian students and the Indian students.
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- The evidence also shows that the state educational i
authorities g;;é'sug;standard ratings to eight schools inr
the district, seven of which were Indian schools, the
final school being the isolated school at Ambrosia Lake.
While some of the ratings were based on technical matters,
three of the seﬁen Indian schools were given lower ratings
for inadequate library collections or services and limited\
guidance services.‘ This reflects a serious inequality.
Documents-were introduced to show that students in
the Indian schools are below the state-wide Indian average
and the average of the district's non-Indian schools in

terms of results on state-wide achievement tests and that

a disturbing number of Indian students are retained and not

promoted to the next grade. From the state of the rccoxd, '
it cannot be determined what, if any, of this is due to
-discriminatory practices within the district.

It must be recognized that the local defendants
have confronted many'difficuities since the-district's
formation. Because of improved roads and buses, the Indian
students could stay at home and attend the district schools
instead of B.I.A. boarding schools, resulting in an increase
of Indian student population of over 6,000 since 1958.
It cannot be denied that this has strained the system's

resources, especially in view of the dirth of P.L. 815

money and the difficulty of assigning teachers to isolated, l
rural areas. The local defendants point to these factors

as the source of the district's problems with regard to

. =
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adequately meeting the educational needs of Indian students.
They contend that there has been no discriminatory purpose
in the pattern of allocation of resources in the district.

However, it is not necessary to find that there existed

a discriminatory purpose or motive behind what they did.

See, e.g., Wright v. Council of City of Emporia, 407 U.S.
451 (1972). whatever their purpose, the evidence shows
that the local defendants have consistently followed a
pattern of resource allocation that discriminates against
the Indian students.

The evidence shows that the district has failed to

allocate per pupil expenditures on an equal basis through-

‘out the system with the results that inequalities exist in

school building investment, <¢quipment zallocation, provision
of matefialé, supplies, and expenditures for instructional
services. Further,-lndian students in the district generally
do attend overcrowded schools, somg of which have not met
state standards for accreditation. Thus, the plaintiffs
have made a showing of discrimination against them and
their class.

An equal educational opportunity, once the state
has undertaken to provide it, is a right which must be made

available to all on equal terms. Brown v. Board of Education,

347 U.S. 483 (1954). Hence, Indian students attending
schools in the district may not be deprived of an equal
educational opportunity on account of race. Yet this is
preciéely the effect of the consistent policies of the

local defendants.

o] s

N ]




Under the New Mexico State Plan for Johnson-0'Malley
funds, the school district attests that Indian students
have educational opportunities and programs provided for
them on the same basis as for other students in school.
Under Title I provisions, the district must provide assur-—

ances of comparability designed to protect egual educational

opportunity. 45 C.F.R. § 116.26. PFurther, under the

Civil Rights Act, the district's receipt of all forms of
federal assistance carries with it an assurance to the
United States that the district will not engage in racial

discrimination. 42 U.S.C.A. § 2000d4-l. The plaintiffs

and their class are beneficiaries of such statutory assur-

ances and have standing to enforce them against the school

district. Bogsier Parish Scliool Boasg wv. Zamon, 370 F.2d

847 (5th cir.), cert. denied, 388 U.5. 911 (1967).

The local defendants have failed to meet their heavy
burden of justifying the disparate alloéation of resources
as between Indiaﬁ and non-Indian students. Hobson v.
Hansen, 327 F.Supp. 844, 860 (D.D.C. 1971). Their argument
that the situation reflects nothing more than an urban-
rural dichotomy is not persuasive. The evidence is clear
that the district's Indian students as a whole have suffered
because of the local defendants' allocation of financial
resources.

Nor are the present efforts of the distxict to over-
come disparities, such as the allocation of 62 percent of
the recent bond issue to rural Indian schools, sufficient,

for, as pointed out by the plaintiffs, this merely
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perpetuates past discrimination. See Henry v. Clarksdale

School Dist., 409 F.2d 682 (5th Cir. 1969);: Hobson v.

Hansen, supra. -The evidence is that the continuation

of the current allocation of bond monies for construction
purposes will not overcome fhe existing situation with
the necessary deliberate speed.

The evidence 1is convincing that the current school
board for the district is dedicated to preventing any
inequities in tﬂe allocation of the district's resources.
There is no certainty, howevef, as to how long the present
board might serve or what the composition of the board
will be at any given time. The Court is loath to interfere
in the administration of the educational process. How-
ever, because of the long~range aspects of the case, it
is necessary to require that a plan designed to overcome
the disparities existing because of the unegqual allocation
of construction and operational funds be submitted to
the Court by the local defendants. The regquirement of
such a plan is‘no reflection upon the desire of the present
board to achieve the goal of equality.

The claim that the state defendant should also
be held to have participated in the discrimination is
first premised upon the state defendant's résponsibilities
with regard to Impact Aid funds applied for by local school
districts through the State Department of Education.

The state defendant's position is that the Impact

Aid Law puts the responsibility for the administration

<Y
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of Impact Aid funds to those districts upon which the
United States has placed financial burdens upon the
Commissioner of Education of the Department of Health,
Education aﬂﬁ Welfare.

Under the statutory scheme set forth in the Impact
Aid Law, the Commissioner, after consultation with the
state and local educational agencies, makes a detefmination
that there is federal property in the local ageﬂcy
district which places an unmet and continuing financiél
burden upon-it. The local district then submits an appli-
cation througﬁ the state agency to the Commissioner of -
Education. The state agency's responsibilities are shown
by the evidence to be limited to checkiﬁéithe formal aspects
of the application before it is forwarded to the Comuissioner.
The Commissioner makes appropriate payments directly to eligible
local agencies. There is no federal or state provision that
the state agency must monitor or review the use of these -
. funds by the local district.
As for iiability allegedly imposed upon the state

defendant by virtue of the pertinent part of the School

Code, N.M.Stat.Ann. §§ 77-2-1 to 10 (Repl. 1968), the

plaintiffs have failed to establish that the state defen-
dant should be liable for the acts of discrimination by
the local district. Accordingly, this allegation as
against the state defendant will be dismissed, and to

the extent that the plaintiffs may be requesting that
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the state defendant be required to submit to the Court
a plan to improve monitoring and evaluation of local
practices with regard to the allocation of basic support

funds, the request must be denied.

i R

The question of whetﬁer Title I and Johnson-0'Malley
funds have been misused in the.Gailﬁp—McKinley County
School District arises out of the admitted obligation of
the state and the local district to provide a basic educa-
tional, program to allrstudents in the district. The plain-
tiffs claim that, while Johnson-O'Malley and Title I
monies are categorical or restricted aid which should be
used only for supplemental programs that benefit the Indian
students, the district has divegted these funds to supply
basic support programs. Additionally, plaintiffs claim
certain other violations of Title I, including misuse of
Title I equipment and failure to properly implement the
Title I regulation regarding parental involvement in
Title I programs.

There is no questidn that Title I funds are intended
to be used only for special programs to meet the needs of
educationally deprived children, for this is expressly

declared in 20 U.S.C.A. § 241la.

There is, on the other hand, serious disagreement

as to the proper uses of those monies granted under Johnson-

O'Malley.

-
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The state of New Mexico has promulgated minimum
standards for .its school districts, and these standards
are used to evaluaté schools for accreditation purposes.
The plaintiffs challenge the expenditure of certain Johnson-
O'Malley monies for health services, kindergartens, étten—
dance services, administrative costs and the English as
a second language program. These programs, it is claimed,
are basic in nafure according to the state's standards
and should be funded from operational monies.

The Johnson-0'Malley Act authorizes the Secretary
of the Interior to enter into cogtracts with‘states for
the education of Indians. The Act's regulations provide
that school districts that are eligible for Impact Aid
are eligible for Johnson-O'Malley money only to meet edu-
cational problems under extraordinary or éxceptianal circum-

stances. 25 C.F.R. § 33.4(c); See U.S.Code Cong. & Ad. News,

3414 (1958). The plaintiffs claim that, in the absence
of such circumstances, any district receiving Impact Aid
may receive Johnson-0'Malley monies only to meet the special
needs of Indian children for which Impact Aid is not in-
tended, i.e., that the intent of Congress is to avoid
duplication of use between Impact Aid funds and Johnson-
O0'Malley funds.

The evidence comports with the plaintiffs' inter-
pretation of the above cited regulation. While the regu-
lation might under certain circumstances allow Johnson-

O'Malley funds to be used for basic support programs, there

.
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was in the instant case no attempt at justification by

the local defendants for such use of Joﬁnson—O'Malley money .
Parenthetically, it can be observed that the Gallup-McKinley
County District does not receive state equalization aid,
which is designed to allocate funds to poor school districts
to enable them to finance an adequate educational program.

N.M.Stat.Ann. § 77-6-29(1) (Repl. 1968) (Supp. 1971). 1In

addition, the New Mexico State Plan does not provide for
Johnson-0'Malley funds to be used to finance basic support
programs. VThe funds that were provided to the local defen-
dants from the state bepartment,of ﬁducation under con-
tractual agreements between i1t and the Bureau of Indian
Affairs were classified in the category of funds for special
services.

The local defendants claim that, when Johnson-
O'Malley project applications were made by them and approved
by the state and federal authoritiés there could not be
violations of the Act or its regﬁlations so long as the
funds received were used for the purposes statel in such
applications. This, they assert, was done.

The local defendants' position ignores the crux
of the problem. The important question is what programs
are truly supplemental and entitled to be éupported,by
categorical aid and what programs are basic support programs
for which operational funds should be expended. The answer
to this question determines the manner in which both

Johnson-0'Malley and Title I funds may properly be spent.
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It does not follow that plaintiffs' contention that
the state minimum standards are the bench mark from which
to determine what programs are basic and what programs
are supplemental is entirely correct. The standards were
promulgated by the state board for the purpose of accredita—
tion, and state money is.allocated to districts under a
forﬁula that is_designed to help districts to meet the
standards. The standards are an approximation of the.
kinds of facilities and programs needed, but they are not
achieved in all the state's school districts. They cannot
fairly be used to ascertain what services are normally and
ordinaéily furnished to all students in one district or

to the students in all the districts in the state.

]
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If the plaintiffs' charges are tested against what

H

is ordinarily furnished to every student in the Gallup-
McKinley County system, it can be seen that the plaintiffs

are correct in their contention that certain programs

~classified as special programs to be ﬁaid for with Johnson-

O'Malley or Title I funds are in fact part of the basic
school program and should be paid for with operatioﬁal
funds.

The testimony regarding those services ordinarily
furnished to all students in the district; together with

the audit of the Johnson-0'Malley assistance furnished

to the district from mid-1969 through April of 1972 conducted

by the Interior Department's Office of Survey and Review,
are persuasive evidence that the local defendants have

violated both Johnson-O'Malley and Title I by using these

monies instcad of operational funds to pay for basic programs.

L.
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In the area of health services, the evidence shows
that Johnson-0'Malley and Title I funds have been used to
pay for nurses. Nursing services are services ordinarily
provided to ;ll students in the district. The Acting
Federal Projects Director in the district told the federal
auditor that, beginning in fiscal year 1973, registered
nurses will no longer be funded from Johnson~O'Mailey
assistance because they are considered part of the district's
basic operational reguirements. The auditof correctl&
concluded that registered nurses in the Johnson-0O'Malley
programs should be so reclassified. The prévious classifi-
cation under and payment from Johnson-0'Malley and Title I

nrograms of registered nurses in the district was erroneous.

With regard to the furnishiiung of licuelih scrvices

and other support services to the kindergarten progran,
the federal review team from the Office of Education found

that the pro rata method used to charge Title I for these

services was adeguate, and it cannot be said that it has
been established that the pro rata formula used overcharges
Title I.

The district's kindergarten program is challenged

8 Y B - ST T e

as a case of partial supplanting. In the 1971-72 school
vear, the state under a pilot program funded one-half day
kindergarten in those schools in the district which did

not have Johnson-0'Malley or Title I kindergartens. Thus,

all youngsters in the district had an opportunity to attend

a kindergarten.
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The Johnson-0'Malley and Title I kindergartens were
full day programs, and the plainﬁiffs make no claim that
the additional one-half day provided to children under
these programs should be funded by operational monies.
What is claimed is that, if the state funds one-half day
programs for non-Title I and non-Johnson-0O'Malley students,
it is obligated to use operational monies to fund one-half
day programs for all kindergarten students, i.e., the law
requires that operational funds be used equilly and fai#ly
for all children in the district rather than concentrated
on schools ineligible fox Johnson-0'Malley or Title I
funds.

Undexr Ether circumstances, this charge might be
correct. However, where, as here, die podSgodud 15 not
ordinarily furnished.and,.indeed, is a pilot program,
it cannot be concluded that supplanting has occurred.

It should be noted in connection with the kinder-
garten program that the federal review team found that
ineligible children were being allowed to attend Title I
kindergartens. The team recommended that only children
from eligible attendance areas should be served in the
program; It is not considered necessary to rule on this
issue, for the Court believes that this issue will be
resolved by mutual agreement between the local and federal
authorities.

Attendance scervices constitute another basic program

which has been paid for by Title I or Johnson-0'Malley funds.
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The federal auditor recommended that this program be re-
classified in the same manner as nursing-services. During
the course of the audit, she was advised by the Acting
Federal Projects Director that Johnson-0'Malley funds
would no longer be so used, but that the same pecople, with
the new title of home-school coordinator, will be funded
from Johnson-O'Malley. The Federal Projects Direcﬁor also
added that the work of these people wiil involve more
community travel.. There is no evidence that this change
is a semantic exercise designed to circumvent the intent
of either Johnson-0'Malley or Title I.

With regard to counselors, it need only be said
that the evidence establishes that they are part of the
basic program and cannot be funded by eithwe:r Title I ox
Johnson-0'Malley.

In the area of administrative costs, Johnson-0'Malley
and Title I funds have also been used to supplant operational
funds. Administrative aidesare definitely a part of the
basic program in the district. The district has three
administrative aides, which is also the number reguired
by the state standards for such a district. Johnson-0'Malley
funds amouﬁf to 54 percent of the total expenditures for
such personnel. The federal projects do require bookkeeping,
and thus some amount of Johnson-0'Malley money can be used.
Nevertheless, the excessive percentage is another example
of improper allocation of Johnson-0'Malley funds.

The state standards also require that English as a

second language be taught in any district where appropriate.

—
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‘In the Gallup-McKinley County district, where most of the

plaintiffs' charge that some Title I eguipment was being

kindergarten population speaks a language other than
English, the program is properly offered. It has been
funded entirely by Johnson-0'Malley and Title I money,
but, since the evidence is that this program is not
ordinarily provided to all students in this district or
to all students in the state's other districts, it cannot
be considered to be a Basic program which should be funded
from operational money. Indeed, this program appears
to be an excellent example of the kind of program for
which Title I and Johnson-0'Malley money should be used.
.The federal review team's inspections verified the
misused in the district, particularly the eguipment formerly
housed in the district's media center. Until 1972, the
center served the entire district, and the person in charge
was improperly paid from Title I funds. All the Title I
equipment and material was housed in the center and was in
general use in the district. 1In 1972, such equipment was
disbursed to the schools, and a centralized library of
films was established. Some of the Title I equipment was
distributed to ineligible schools, where much of it apparently
still remains. Further, Title I films are Qidely used in
ineligible schools. The state has urged the district to
remove Title I equipment from ineligible schools, and
federal authorities have indicated that it would be
appropriate to relocate the equipment in eligible schools

ander 45 C.F.R. 86 116.17 (e}, {(g).
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While the annual funding for the media center has
Pbeen changed from Title I to operational.funds, there has
been a negligible effort to correct the misuse of eguipment.
Such equipment must be relocated in eligible schools, and
Title I materials must be used only in Title I programs.

The final.Title I violation leveled against the
local defendants is that the local defendants have-not
properly used the parent advisory councils provided for under

the Act's regulations. 45 C.F.R. § 116.17(oc)(1l). The

plaintiffs concede that in this area there is little the
Court can do. They urge, however, that the Court fequire
that all council meetings in Indian areas be conducted
with an interpreter, since Navajo people are reluctant
to attend meetings conducted solely in English. <“he
evidence presented with regard to this issue is not suffi-
cient to warrant that the order desired by plaintiffs be
entered, even though the presence of an interpreter at-
such meetings would be salutary. -

In connection with the allegations concerning
Johnson-0'Malley expenditures, it should be noted that
no separate accounting of such expehditures was regquired
of the district by the state's Department of Education
until 1972. Such funds were comingled with régular opera-
tinglfunds, and the tracing of such funds was not in all
cases possible. However, it is established by the federal
audit and other evidence that the district has.mishandled

unexpended Johnson-0'Malley funds.
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In fiscal year 1970, the school district retained
$61,283.72 uncxpended Johnson-0'Malley ﬁonies and did not,
contrary to the New Mexico state plan in effect that year,
credit this surplus to the subseguent Johnson-0'Malley
budget. In 1971, the amounf so handled was $10,652.99.
In 1972, the amoﬁnt overpaid was §37,975.17, but the
state's officials assured the federal auditor that-these
overpayments would be adjusted by the state officials by
the end of fiscal year 1972. BAn additional $855.52 was
actually non-Johnson-0'Malley expenditures errone&usly
charged to Johnson-0'Malley accounts in the district's
records.

At the conclusion of this action no party m.de a
reques£ that these sums or amoupts growing out or : her
Johnson-0'Malley violations be repaid.

Other than to ask that the district either restore
the Title I media center as a proper program or discontinue
the Title I equipment and materials as a Titie I project
and reimburse Title I for their value, neither have the
plaintiffs asked that-Title I be reimbursed. Nor have the
federal defendants claimed in these proceedings that any
money should be repaid to them for Title I violations,

It appearing that the federal defendants are in the
process of auditing, reviewing, and requiring restitution
or reimbursement outcide of the present action, the Court
will not interfere in such procedures or try to direct
them. |

The Court finds that the local defendants have

violated both the Johnson-0'Malley Act and the Title I
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Act and their respective regulations in the specific
instances set forth above, and an appropfiatc order will
be entered in this action to guard against repetition of
such violations.

TEL,

Against the federal and state defendants the plain-
tiffs have alleged failures to properly review and'moniﬁor
Title I and Johnson-0'Malley prog?ams.

As to the.defendant state Superintendént of Public
Instruction, the issue is whether he has established
acceptable review and monitoring procedures for Title I or
Johnson-0'Malley expenditures. Specifically it is charged
that the state allows Johnson-0'Malley money to be calcu-
lated as basic support in the filing of the Title I conm-

parability reports required by 45 C.F.R. § 116.26 when

such monies should in fact be excluded from the compara-
bility reports. The state defendant is also accused of
failing to use the state minimum-standagds to determine
whether Title I and Johnson-0O'Malley monies are being
used instead of operational revenues to provide basic
educational services to Indian and Title I children.
Further, it is contended that, while some steps have beén
taken to correct violations, the state has continued to
approve improper applicationg and has allowed violations
to fémain in forée.

The state defendant admits that he has responsibility
to monitor and review the expenditure of federal funds
granted under Title I and to participate with federal and

(%
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local officials in the administration of the Johnson-
O'Malley program-but urges that he has fulfilled such
responsibility.

45 C.F.R. § 116.26 requires that a local educational

agency fiie’through the state educational agency a com-
parability report showing that the applicant district
is ailocating its regular budgetary instructional funds
equally to 5oth Title I and non-Title I schools. In the
comparability reports, which are submitted by the local
defendants through the office of the state's Director
of Title I, are included Johnson-0'Malley monies as part
of the basic support or regular budgetary funds. It is
plaintiffs' contention that Johnson-0'Malley monies should
be excludea £rom Title I cvomparability reports, for the
inclusion of such funds pads the report for a district
such as the Gallup-McKinley District and disguises real
discrepancieslin operational expenditures for instructional
costs. In the defendant district, the state's policy in
this regard is shown by the evidence to conceal disparities
against Indians.

The state's Director of Title I asked in December
of 1970 for =a clarificatioﬁ of the procedures to be used
in considering Johnson-0'Malley money with regard to
supplanting and comparability reports. The Office of
Education of H.E.W. responded that Johnson-0O‘Malley funds
were regular support funds similar to P.L. 81-874 and state
and local funds and should be treated as such in determina-

tions relative to either supplanting or comparability under
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Title I. Hence, the state defendant, while admitting
that Johnson-0'Malley funds are included in Title I com-
parability reports, asserts that such inclusion has not been
a violation of any regulation. The state defendant's
good faith reliance cannot be held against him.

This does not mean that such funds can continue
to be so used. 1In 1972, the state began to require that
the local defendants account for Johnson-0O'Malley expendi-
tures separately, and the federal authorities in H.E.W.
are reexamining the policy concerning inclusion or exclusion
of Johnson-0O'Malley funds in Title I comparability reports.
While the Court will decline the plaintiffs' reguest that
it require the state to submit to it a proposed set of
procedures LO iusure agarust this Title I violation, it
will, in accordance with its holding that Johnson-0'Malley
funds are intended only for supplementary programs for
Indian children, find that Johnson-0'Malley funds may not
properly be inclﬁded in Title I comparability reports

under 45 C.F.R. § 116.45(b).

With regard to the violations alleged by plaintiffs
to be apparent on the face of the local defendants' Title I
applications as submitted to the state, it is claimed that

a proper review of the applications would have disclosed

the violations. Specifically cited is the failure to i
utilize the state's minimum standards in determining whether

the applications violated the provisions of 25 C.F.R. §

33.5{a8) reqﬁiring that local districts provide an equal

share of operational revenues to Title I children.

[

e =

A S L T D P

Aea TEa Lk AT AR M e B R N A R AL A e



The cvidence shows that each Title I applicatibn is
reviewed three times at the state level Eefore it is finally
approveé by the state director of the program, and the
amount of money subsequently made available by the U. S.
Office of Education is allocated to each applicant county
or district. Fufther, the staff of the state director of
the program con@ucts an annual visit to each Title'I school,
during the course of which any Title I violations areAsupposed
to be discovered. |

The state director has not scrutinized Title I appli-
cations to discover whether programs set forth therein are
programs covered by the state minimum standards, relying
instead on the application of these criteria by the state
in the achediting process. However, as indicated above,
it cannot be said that the minimum standards are an absolute
test of supplanting. The realities of the situation are
such that the standards are not a hard and fast point of
departure from which supplanting .can be determined.

There is no doubt that the state's efforts to monitor
and review Title I programs have been somewhat inadequate
and that there have been undetected local violations, as
disclosed by the federal authorities' investigations.
Nevertheless, there will be no order requiring the sub-
mission to the Court of a set of procedurés specifying
how the state will in the future monitor and review Title I
programs. Steps‘have already been taken by the state to
correct violations. Further, the ongoing investigations

by the federal authorities and conferences between the
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state and the federal authorities pursuant to 45 C.F.R. §
116.52 should satisfactorily resolve what problems there
are without judicial interfercnce in the administrative

process,

As for the complaints against the state defendant

revolving around the Johnson-0'Malley programs, it is

admitted that the state has the responsibility to ﬁonitor
and review such programs, and it is the authority with
which the B.I.A. contracts to furnish Johnson-0Q'Malley
programs to eligible local districts.

The issue of whether the state has violated any i

Johnson-0O'Malley regulation by allowing the inclusion

of such funds in Title I comparability reports has been
adequately discussed above and need not be further analyzed
here.

This leaves the guestion of whether the state has
somehow been remiss in its responsibility to monitor and
review Johnson—O'Malley programs- - to avoid supplanting. ;

It should be noted that plaintiffs blame the federal
authorities for what they consider to be inadeguate procedures
and then charge that the state's procedures are similarly
inadeqguate.

Beginning in 1972, the state has required separate

accounting with respect to the expenditure of Johnson-
O'Malley funds. The cvidence is that the federal defen-
dants, too, have instituted a change in the reporting

procedure that will enable them to secure a statement from
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cach school district showing the manner in which Johnson-
O'Malley funds were spent, as well as the presently re-
quired statement of how the funds are going to be spent.
Thus, the state and federal authorities have aiready tightened
Johnson-0'Malley accountability requirements.

The evidence establishes that the local violations
of Johnson—O'Ma}ley have gone undetected by the state.
Again, there are ongoing investigations and conferences on
the existing problems that should reSolve this matter,
so that there is no necessity to enter an order in respect
to the state's procedures with regard to the-Johnson?O‘Malley
progréms.

The refusal to issue an injunction against the state
defendant does not mean plaintiffs' action has been in
vain. It is obvious that the filing of the action has
been a strong influence to cause investigation to be made
and corrective action to be taken at all levels of govern-
mént. By filing suit, the plaintiffs have focused attention
on the problems and have caused the beginning, through the
administrative process, of the reforms they seek. Thus, no
decree of the Court is necessary to accomplish the purposes
they desire accomplished. |

In view of the above conclusion, it is not nec-
essary tg reach the other defenses advanced by the state
defendant.

What has been said with regard to imposing certain

reqguirements on the state defendants is equally applicable
LA
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to the federal defendants. For the reasons set out beléw,
no order will issue requiring the federél defendants to
submit to the Court for its approval new Title I and
Johnson-0'Malley regulations.

The plaintiffs admit.that the matters here. involved
are committed té agency discretion. They charge, however,
that the federal defendants' alleged failure to have
adequate_regulations delimiting procedﬁres to foreclose

the chance of miéusing Title I or Johnson-0'Malley funds

amounts to an abuse of discretion under 5 U.S.C.A. § 706.
In their concluding brief, federal defendants do

not contest the Court's jurisdiction to review under the
above-cited statute but take the position that the plain-
tiffs' proof fails o support their allegations. They admit
that Johgson—O'Malley has been in a state of flux in

recent years due to the effects of P.L. 815, P.L. 874, !
Title T of the Elementary and Secondayy Education Act,

and the Civil Rights Act of 1964, resulting in the need to

change the philosophical concepts and purposes-of thnson—
O'Malley expenditures. They state that they have updated

25 C.F.R. §§ 33.4(c) in response to the effect of passage

of the Impact 2id Law. In late 1971 they also added

45 C.F.R. 116.26(a). This regulation requires that, for

determining comparability, state and local funds include
those used in determining fiscal effort in accordance

with 45 C.F.R. § 116.45. This latter regulation defines

fiscal effort by a local educational agency to include
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current expenditures per pupil by the local agency otherx
than expenditures from funds derived from federal sources
for which the local educational agency is required to
account to the Federal Governmenf directly or through

the state educational agency.

It must be observed that, in view of the accounta-
‘bility requirements now imposed by the state and federal
defendants, the'federal defendants' brief implies that
Johnson-0'Malley funds can no longer be used in computing
Title I comparability reports.

‘In addition, the federal defendants point to their
implementation of all pertinent regulations by affirmative
actions with regard to both Title-I and Johnson-0'lMalley,
i.e., the inwvestiontions. conferences, negotiations and

-

auditing.

It is fair to say that the publication An Even Chance

and the filing of this lawsuit stimulated federal action.
However, that steps were taken prior to commencement of
this action and have continued tﬁroughout’its duration
is a significant indication of the federal defendants'
desire to correct existing problems in both programs.
Further, such activities have already resulted in correct-
ing many of the problems existing in the Gallup-McKinley
County district's Title I and Johnson-0'lMalley programs.
It is concluded that the federal defendants have
been making and will continue to make every effort to

insure that both programs are properly run.
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Aésuming that jurisdiction exists for the Court to
require that any federal decfendant submit to it a proposed
draft of regulations designed to close future violations of
Title I and Johnson-0'Malley, no necessity to do so can
be seen. The federal defendants' activities in this matter
puréuant to existing statutory and regulatory administrative
procedures have been shown by the evidence to be effective.

IV
- There remains for disposition the guestion of costs.

Plaintiffs have asked that they be awarded attorneys' fees.

The amounts asked for are nominal, particularly in view of

the extended nature of this litigation. The plaintiffs have

been represented by counsel who are paid employees of programs

funded either by the federal government or by private grants.
Further, the undertaking of litigation such as the presént
case is precisely the kind of thing £hey are paid to do. It
is concluded that an award of such fees is not necessary to
do complete justice in this case, and the Court in its dis-
cretion will demny the reguest. Plaintiffs, hbwever, are

entitled to recover from the local defendants their other

costs of action as provided by law.

No relief will be granted against the state defendant
and the federal defendants. In accordance with the findings
and conclusions contained in this Memorandum Opinion,
plaintiffs' demand that the district be required to submit °
to the Court plans covering Title T and Johnsonub'Malley

expenditures will be denied. However, to the extent that
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violations of Title I or Johnson-0'Malley have been found
to exist, an injunction prohibiting the expenditure of
Title I ox.Johnson-0'Malley funds in a manner contrary
to the preceding findings and conclusions will issue,
such injunction to be effective as to the 1953—74 school
year and to cover such expenditures beginning with that
year, whether or not such funds have already been budgeted.
It is the primary responsibility of the local officials
to assure equal educational opportunities to‘all studénts

in the district, Swann v. Charlotte-Mecklenburg Board of

Education, 402 U.S. 1 (1971), and therefore it is appropriate
to order that the local defendants submit.-to the Court é
comprehensive plan for correcting the disparities that-
have been found Lo be a denial gf the plaintiffs' ecenztitu-
tional rights to equal protection of the laws.

In this connection, the federal defendants will
be directed to furnish the investigatory and educational
expertise of the Department of Heglth, Education and Welfare
to both the Court and the parties to help frame a satis-
factory remedy.

Unfortunately, the_evidence in the case discloses
that, whether it was intended or not, there has been a
clear pattern of discrimination agaiﬁét the Indian students
in the Gallup-McKinley County School District in capital out-
lay and operational expenditures, and there has been a

diversion of Title I and Johnson-0'Malley funds for pur-

poses for which they were not intended. The cumulative
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impact of the evidence mandates the conclusion that, in
the Gallup-McKinley County School District, the Indian

children fruly have not been given an even chance.

UNITED STATES DISTRICT JUDGE




