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INTRODUCTION

Albert Pickett, a 63-year-old Black man from
Cleveland, Ohio, lost everything after the Cleveland
Water Department shut off his water. In 2010, Mr.
Pickett’s mother passed away from Alzheimer’s
disease. He moved back into her house, which was
his childhood home, in East Cleveland, a suburb
bordering Cleveland city limits that is 89% Black and
one of the poorest cities in the country.! In the last
few years of her life, Mr. Pickett’s mother had fallen
behind on paying her water bills and had outstanding
debt of about $3,000 from unpaid water bills. Mr.
Pickett was now responsible for paying off the debt.
Mr. Pickett lives off disability benefits totaling about
$700 per month and could not afford to pay off the
debt in full. In addition, the City denied his requests
to set up a payment plan to pay it off over time. In
2013, the City shut off Mr. Pickett’s water. Mr. Pickett
lived without water in his home for six years. He

was forced to borrow water from neighbors and

to use buckets of water to bathe and fill his toilet.

He spent part of his $700 monthly benefits to buy
bottled water to drink and take his medications.

In 2019, a small fire started in Mr. Pickett’s home
and, because his water had been shut off, he was
unable to extinguish the fire. His home was partially
destroyed, and the vast majority of his possessions
were destroyed. After a period of homelessness,

he was able to secure housing with the help of the
Northeast Ohio Coalition for the Homeless. Since the
NAACP Legal Defense and Educational Fund, Inc.
(LDF) filed a lawsuit against the City of Cleveland
for its discriminatory water practices, many other
Cleveland residents have come forward with stories

i Albert Pickett is a LDF client.

of egregiously expensive water bills, water shutoffs,
and property liens placed on their homes for unpaid
water bills of just a few hundred dollars.

Without water you can’t do anything.
| lost my family, my wellbeing,
my self-esteem. It was humiliating,
like | was less than human.

— Albert Pickett?

Clean water is essential for our survival — yet
millions of people in the United States lack access
to clean water, plumbing, and wastewater services.
Nearly 77 million Americans (almost one in four)
are served by water systems that have violated the
Safe Drinking Water Act (SDWA), the federal law
regulating contaminants in our drinking water.3
More than two million Americans lack access to
running water, indoor plumbing, or wastewater
services altogether.

The burden of unsafe drinking water and lack of
water access is not felt equally across the country:
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race is the strongest predictor of water and
sanitation access.® Several studies have documented
how communities of color are more likely to
experience SDWA violations, more likely to have
slow and inadequate enforcement of the SDWA,

and more likely to lack complete plumbing.® Black
and Latinx households are nearly twice as likely to
lack complete plumbing than white households, and
Native American households are 19 times as likely to
lack complete plumbing than white households.”

In 2019, LDF’s Thurgood Marshall Institute (TMI)
published a seminal report titled “Water/Color: A
Study of Race and the Water Affordability Crisis in
America’s Cities.” This report was among the first
to interrogate how failing water infrastructure and
water unaffordability has severely impacted Black
communities in U.S. cities. The report exposed
how municipalities historically deprived majority-
Black neighborhoods of access to essential services,
including water services, as racial residential
segregation increased throughout the 20% century.
This systematic discrimination has continued to
shape current access to water systems for Black
communities.

Today, water infrastructure across the country is
failing. The United States loses six billion gallons of
drinking water every day due to broken and leaking
pipes.t Because of a lack of sufficient federal funding
for water infrastructure, local municipalities have
been bearing the burden of increasing costs. In

majority-Black neighborhoods and cities, which
have faced historic disinvestment, these costs

get transferred to consumers resulting in water
affordability crises.® TMI’s 2019 Water/Color report
documented how recent water affordability crises
in Baltimore, Maryland; Cleveland, Ohio; and
Detroit, Michigan have disproportionately impacted
Black residents.!® Black residents in Baltimore and
Cleveland have faced high risks of having water liens
placed on their homes, potentially resulting in loss
of homeownership, and Black residents in Detroit
have faced high risks of water shutoffs.”

This Brief picks up where our 2019 Water/

Color report left off. We begin by providing an
abridged review of the drivers of racial inequity

in water access and placing current water access
and affordability crises within the contexts of the
COVID-19 pandemic and the ongoing climate crisis.
We then highlight examples of recent and ongoing
water crises in Black communities, including lack
of sewer access in rural Alabama and drinking
water contamination in majority-Black cities. Next,
we review strategies to address water affordability
through legislation and litigation using examples
from Baltimore, Cleveland, and Detroit. Finally,

we offer an overview of the current federal funding
landscape for water infrastructure and provide
recommendations for steps federal, state, and local
governments can take to ensure all people have
access to clean, safe, and affordable water.

i This Brief is focused on a subsection of a larger set of water challenges: drinking water and wastewater crises facing Black communities. The Brief does not review all
water challenges in the U.S. including increasing risk of drought due to climate change and industrial sources of water contamination, which also impact communities

of color.
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Demonstrators protest against the Detroit Water and Sewer Department July 18, 2014 in Detroit, Michigan. The Detroit Water and Sewer Department have disconnected
water to thousands of Detroit residents who are delinquent with their bills. Photo by Joshua Lott/The Washington Post via Getty Images



DRIVERS OF HISTORIC AND ONGOING
RACIAL INEQUITY IN WATER ACCESS

Water access and affordability remains an urgent
racial justice issue with implications for public
health and human rights.i In urban areas, racial
residential segregation has locked Black residents
into cities and neighborhoods with deteriorating
water and sewer infrastructure and declining tax
bases that are unable to fund needed repairs.?

In rural areas, the construction of water and

sewer infrastructure has excluded many Black
communities.”® These issues have been exacerbated
by a historic decline in federal funding for water
and a lack of political will to address long-standing
inequities. For a more detailed overview of the
historical drivers of racial inequity in water access,
read TMI’s 2019 Water/Color report.

Together, these factors have created a national
environmental justice crisis in which Black
communities lack equal access to plumbing, face
higher risks of water contamination, and suffer
disproportionately from water unaffordability.

Lack of access to complete plumbing. Nationally,
five out of every 1,000 Black households lack
complete plumbing (i.e., hot-and-cold running water
and a shower/bath), double the rate among white
households.’s In rural areas, these disparities are
even starker: in rural Alabama, Black households
lack complete plumbing at nine times the rate of
white households according to 1990 Census data,
the last time such data was collected.'®

iii To learn more about local efforts to advocate for safe, affordable water
access across the United States, see https://www.katelevydocumentary.
com/2012/12/01/big-water-film/.

Failing infrastructure and contamination. Even
communities with access to water infrastructure are
often living with the consequences of unsafe, aging,
and crumbling infrastructure, which in turn leads
to an increased risk of water contamination due to
broken pipes and/or lead pipes. A growing body of
research has documented a relationship between
race and risk of exposure to contaminated water.”
For example, two recent studies of nationwide
drinking water violations found that counties

with more people of color have higher rates of
drinking water violations.®® An Illinois-based study
determined that Black people are more than twice
as likely to live in communities containing 94% of
the state’s known lead service lines compared to
white people.?

Failing infrastructure and unaffordability. Failing
water infrastructure is also responsible for rising
water costs, creating a water affordability crisis.?
Multiple analyses have documented how the cost
of water has risen faster than other household
utilities.” The combined water and wastewater

bill for the average U.S. household has increased
43% from 2012 to 2021 at an average of 4.2% per
year, outpacing other utilities (electricity and
natural gas bills average a 1% increase per year).??
Available evidence suggests that communities of
color face higher water and sewer costs, despite
being served by lower-quality water and sewer
systems.? As a result, communities of color are
more likely to experience water service shutoffs and
property liens for unpaid water bills.?4
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CONSEQUENCES OF

UNEQUAL ACCESS TO WATER

Lack of plumbing access, water contamination,
and water unaffordability have serious
consequences for the health, safety, and well-being
of Black communities and other communities of
color. At a basic level, clean water is necessary

for sanitation and hygiene. Infectious diseases

can spread more easily when communities lack
water and sewer access. For example, in Lowndes
County, Alabama, where a third of residents have
raw sewage pooling in their yards or sewage
backup in their homes due to a lack of sewer
infrastructure and failing septic tanks, scientists
identified people infected with hookworm, a
parasitic disease thought to be eradicated in the
United States.? Toxic drinking water can lead to
lead and arsenic poisoning, which can have long-
lasting physical and mental health consequences,
such as nervous system damage, learning
disabilities, hearing impairment, heart disease, and
reproductive health conditions.? During the Flint
water contamination crisis, the rate of infants born
to Black mothers diagnosed as low birth weight
increased by 19%.% Nakiya Wakes, a Black Flint
resident, reported that her young son developed
intellectual disabilities and was labeled a “non-
reader” and her daughter had a miscarriage at 18
years old while Nakiya herself suffered from two
miscarriages following the water contamination
crisis.

In addition to the health consequences of
inequitable water access and affordability, there
are collateral social, economic, and criminal legal

consequences of water unaffordability that impact
safety and well-being. People may be evicted from
their homes or lose their homes for failure to pay
water bills; face temporary or permanent loss

of child custody; and face criminal charges for
reconnecting water after a service disconnection
or for failing to maintain a functioning septic
system.?® Families without water service are

at risk of involvement with Child Protective
Services because lack of running water is a factor
in determining whether parents are providing

a suitable home for their children.? Further,

in Detroit, residents have been prosecuted for
“malicious destruction of utility property” for
reconnecting their water supply.3° During the Flint
water contamination crisis, the rate of infants born
to Black mothers diagnosed as low birth weight
increased by 19%.
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INCREASING URGENCY OF WATER
EQUITY IN THE WAKE OF COVID-19
AND CLIMATE CHANGE

The COVID-19 pandemic and climate crisis have
further demonstrated the urgency of clean water
access. At the start of the pandemic, many states
and municipalities recognized that the punitive
practice of shutting off water services due to
inability to pay is a direct threat to public health,
especially during an infectious disease pandemic,
because without water in their homes, people are
unable to cook, bathe, flush their toilets, and wash
their hands. As a result, 35 states and almost 500
cities enacted water shutoff moratoriums in March
and April 2020.3! Water shutoff moratoriums were
associated with significant reductions in COVID-19
infection rates and COVID-19 death rates.
However, many of these moratorium policies fell
short: some did not cover all water systems (public
and private), some did not require that water access
be restored if it had been disconnected, and some
required late fees to continue accruing during the
moratorium.® Additionally, the large majority of
moratoriums were temporary, some lasting for

less than two months, even though the federal
COVID-19 public health emergency continued until
May 2023 and water shutoffs pose a threat to public
health even under non-pandemic conditions.?*
Black communities in the United States
experienced some of the highest rates of infection,
hospitalization, and death due to COVID-19,? and
lack of water access during the pandemic may have
exacerbated already existing inequities.

Moreover, climate change will continue to

threaten water infrastructure and access through
extreme weather events, and people of color
disproportionately live in areas that are more
vulnerable to the impacts of climate change.3s
Hurricanes and extreme precipitation can

cause sewer systems to back up and overflow in
neighborhoods with poor sewer infrastructure.3
This overflow pollutes the water supply with
wastewater and other contaminants.?” Extreme
temperatures can have equally disastrous effects:
During high temperatures and drought, algae
blooms and excess sediment can contaminate water
reservoirs.?® During freezing temperatures and
winter storms, water pipes can freeze and burst,
which has led to recurring water contamination
crises in Jackson, Mississippi.?* Finally, wildfires
can cause water contamination by releasing ash
pollution into the water supply, which can include
cancer-causing benzene.* As the effects of climate
change continue to wreak havoc on the United
States’ failing water and sewer infrastructure, Black
communities will continue to be disproportionately
burdened by the consequences.
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PERSISTENT WATER CRISES
INBLACK COMMUNITIES

Drinking water and wastewater/sewer crises remain an urgent public
health and human rights challenge in Black communities in the United
States. In this section, we highlight recent examples of sewer and water
contamination crises in Black communities.

Sewer access and infrastructure
challenges in Alabama

Communities of color have struggled for decades to
obtain quality sewer and wastewater access. Black
rural communities located in the Alabama’s “Black
Belt,” have especially struggled with sewer access
and sewage backups.*

The Black Belt originally got its nickname from the
region’s dark, fertile soil that was ideal for cotton
farming.4> Most of Alabama’s population of enslaved
people was concentrated within the Black Belt.*
Today, the “Black Belt” is also used in reference to
the majority-Black population in this region that
increased as a consequence of slavery and Jim Crow
segregation.*

The soil that originally gave the Black Belt its name
is notoriously terrible for water absorption and
drainage, necessitating specialized wastewater
systems to maintain sanitation.*> A long history

of discrimination in rural Alabama has resulted

in a lack of political will and government funding
to construct adequate wastewater systems. As a
result, many Black residents are not connected to
a municipal sewer line and have been left without

adequate sanitation access.*® In Alabama, the
state requires residents who are not connected to
municipal sewer lines to pay for their own private
septic systems and has made it a misdemeanor

to not have a functioning septic system.*” Black
residents of small cities in Alabama have also been
systematically excluded from newly constructed
municipal sewer lines.

An estimated 90% of septic systems in Alabama’s
Black Belt region are malfunctioning or failing
due to poor soil conditions, and outdated sewer
systems frequently get backed up and overflow.4°
These problems have been exacerbated by heavier
rainfall due to climate change, causing widespread
sewage backups and flooding in Alabama.*°

Lowndes County, Alabama

Lowndes County, Alabama is a majority-Black
rural county that is located along the route of the
historic 1965 Selma to Montgomery March. More
recently, Lowndes County has received attention
because untreated sewage is surging through the
community. Residents are exposed to untreated
sewage that sits in open pools, leaks out of cracked
pipes, and is flushed back up kitchen sinks and
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An example of sewage overflow and flooding for illustration.

bathtubs in storms.5' As a result, residents have
tested positive for hookworm (a parasitic disease
previously thought to be eradicated in the United
States).5? At least 40% of Lowndes County
households lack an adequate septic system or

lack a septic system altogether.>? In 2021, the U.S.
Department of Justice initiated an investigation
into the Alabama Department of Public Health
(ADPH) and the Lowndes County Health
Department due to their neglect of the sanitary
conditions facing Black residents of Lowndes
County.5* In May 2023, an agreement was reached
that requires ADPH to suspend criminal penalties
and liens for residents lacking functioning

septic systems and to develop a plan to create a
sustainable and equitable wastewater management
system in Lowndes County.55

Athens, Alabama

Athens, Alabama is a small city outside Huntsville,
Alabama, where recent expansions of the city’s
sewer lines have excluded the city’s Black
residents. Luke Street and Strain Road, a small
Black section in Athens, still runs on a century-

old well system and relies on outdated septic
tanks which often have sewage overflows and
flooding problems.*¢ It has been decades since
the City cleaned the drainage ditches and wells.5
Recently, the City installed sewer lines to serve
new luxury residential developments in Athens
while excluding the Black community from this
expansion. Most residents of Luke Street and
Strain Road are priced out of the new luxury
developments in Athens and do not benefit from
the new sewer lines.5® Athens residents like Kirk
Parker are frustrated by the lack of investment
in the Luke Street-Strain Road community while
the City officials are heavily investing in more
affluent parts of the city. Mr. Parker, who is a
longtime resident of Athens said, “We have been
totally left out of everything. All the communities
around us are on the new sewer system and yet our
community is still on septic tanks. When it rains
here most of the people in our community are
getting flooded out, they are not able to flush their
toilets or take showers and it causes mildew and
mold to fester in people’s homes. It feels like we
are being walked over.”
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Recent drinking water contamination crises in majority-Black cities

Racial residential segregation continues to shape water access and quality in many U.S. cities. Jackson,
Mississippi; Baltimore, Maryland; and Flint, Michigan are three majority-Black cities that have long
histories of racism, segregation, and economic disinvestment which have resulted in failing water
infrastructure systems. These three cities have recently faced dire water contamination crises. Jackson,
Baltimore, and Flint residents continue to organize to fight for equal access to safe drinking water.

Members of Progressive Morningstar Baptist Church move cases of water
following a Sunday morning service in Jackson, Mississippi. The city of
Jackson, where 80 percent of the population is Black and poverty is rife, has
experienced water crises for years. But this one is particularly severe, with
many residents lacking clean running water for nearly a week. Photo by
Seth Herald/AFP via Getty Images

Jackson, Mississippi

In Jackson—where Black people make up more
than 80% of the population—residents have

been plagued by longstanding issues due to the
city’s aging water infrastructure and financial
disinvestment in its drinking water system.®® Water
problems, like chronic boil-water advisories and
low water pressure, have been so commonplace that
residents have learned to hoard bottled water in
expectation of the next round of boil-water notices
and outages.®

In February 2021, severe winter weather froze
water lines and caused a major equipment failure

at the city’s main water treatment plant. Water
mains throughout the city burst and water pressure
dropped, leaving tens of thousands of residents
without water service—some of whom did not
regain service until a month later.®? A similar outage
occurred due to freezing temperatures in December
2022.% These outages were preceded by outages in
2010, 2014, and 2018 that also resulted from winter
storms.

The systemic problems with Jackson’s drinking
water system have prompted actions by private
citizens and government agencies aimed at affecting
change. In September 2022, the NAACP filed a
Title VI complaint with the U.S. Environmental
Protection Agency (EPA)’s Office of Environmental
Justice and External Civil Rights, requesting an
investigation into the use of federal drinking water
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Charles Wilson Il boils pots of water in his kitchen to use for his son Charles Wilson V’s (pictured on the refrigerator) bath on December 9, 2022 in Jackson,
Mississippi. Wilson Il says his son Wilson V started drinking tap water as a baby but switched to bottled water a year ago after he started suffering stomach
problems and headaches. Jackson residents have been suffering from unsafe drinking water for years, forcing people to use bottled water to drink, cook, and brush
their teeth. Flooding in August caused the water treatment facility to malfunction, leaving residents without water to bathe or even flush toilets. Photo by Joshua

Lott/The Washington Post via Getty Images

funds in Jackson.®* According to the complaint,
Jackson’s failing water infrastructure is the result
of Mississippi state officials “engag[ing] in a long-
standing pattern and practice of systematically
depriving Jackson the funds that it needs to operate
and maintain its water facilities in a safe and reliable
manner.” In addition, the complaint alleges that
Mississippi state agencies have been aware of

the need for water infrastructure investment in
Jackson, yet have starved the city of funds—despite
it being the most populous city in Mississippi.®

The complaint argues majority-white areas have
received more funds from the state despite having
less acute needs and smaller populations.®” Further,
the complaint alleges that state officials have
repeatedly prevented Jackson from raising its own
funding to improve its drinking water systems.%®

The state has refused to engage in formal talks with
the EPA to resolve the complaint, claiming that the
allegations of discrimination are unfounded.®

In addition to water outages, Jackson residents
have had concerns that their water is contaminated.
Last year, a group of residents filed a federal class
action lawsuit against the City of Jackson and
numerous current and former local officials.”

The lawsuit alleges that—even before the recent
bout of water service outages—Jackson’s water was
not fit for consumption due to high lead levels, and
that residents have experienced severe health issues
from consuming the water.” The DOJ also filed a
complaint against the City of Jackson, on behalf

of the EPA, alleging that the City failed to provide
drinking water compliant with the SDWA.7?
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Baltimore, Maryland

Baltimore faces the challenges of an aging water
system. The average age of Baltimore’s water
mains are at least 75 years old, and many pipes
are exceeding 100 years old.” The City is trying
to expeditiously upgrade its water infrastructure,
aiming to replace 15 miles of pipe across its 4,000
mile system each year,’* at an estimated cost of
$2 billion.” To raise the necessary funds, the City
increased water bills, creating an affordability
crisis.” The increasing infrastructure costs and
decreasing federal funding have led to a 500%
increase in Baltimore water bills over the last two
decades.” Fifty percent of Baltimore residents
are currently billed more than the international
standard for affordable water service.”

Using data from the Maryland Department of the
Environment, LDF Data and Senior Research
Analyst Tonya Farrow Chestnut, PhD and TMI
Senior Research Fellow Daniel Johnson, PhD
conducted an analysis demonstrating that from
2020-2022 Maryland severely underfunded
Baltimore and other majority Black jurisdictions
in the state (see Figure 1).7 The Clean Water State

An aerial view of the Patterson Park neighborhood of Baltimore

Revolving Loan Fund (CWSRF) is the mechanism
through which the federal government partners
with states to provide low-cost financing for water
infrastructure and is one of very few ways in which
local municipalities have access to capital to fund
major infrastructure investments in clean water.
In 2021, Baltimore applied for over $300 million in
CWSREF funds from the state of Maryland. Despite
its history of problems with clean drinking water,
Baltimore was not awarded any funds from the state
to address its clean water issues.

In comparison, majority-white jurisdictions in
Maryland received substantially more funding
through the CWSREF. For example, Allegany County
(Black population: 5,757, total population: 67,729)%
received more funding than Baltimore (Black
population: 357,428, total population: 576,498),
despite being one-tenth of the size.®' As shown in
Figure 1, Allegany County received $804 per
person while Baltimore received $148 per person.
Overall, 62% of the funding share went to
predominantly white and smaller counties,

while Black and larger counties received just 5%

of funding for clean water investments.
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IEZIEW Smaller, white counties in Maryland received
disproportionately more Clean Water State Revolving
Loan Fund (CWSRF) funds (2020-2022)
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SOURCE: Maryland Department of the Environment CWSRF project applications submitted 2020-2022.
Funding per capita = loan/total pop. Map prepared by Tonya Farrow Chestnut, LDF 08/2023.
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Workers with the Baltimore City Department of Public Works distribute jugs of water to city residents at the Landsdowne Branch of the Baltimore County Library
on September 6, 2022 in Baltimore, Maryland. The City of Baltimore has issued a boil water advisory to over 1500 residential and commercial facilities in West
Baltimore after E. coli bacteria was found in drinking water. Photo by Drew Angerer/Getty Images

Without adequate state and federal funding to
make repairs, Baltimore’s aging water system

has created several water quality issues that

have disproportionately harmed Black Baltimore
residents. Recently, in September 2022, E. coli
contaminants and total coliform were found in
water samples in West Baltimore, a predominantly
Black section of the city, where some of the oldest
water mains are located.®> More than 1,500

West Baltimore homes and businesses were
placed under a boil water advisory.?? The E. coli
outbreak was determined to be “the result of
aging infrastructure.”® According to Kelly Davis,
a community leader who helped pass out bottled
water in West Baltimore after the E. coli outbreak,
“When something this huge occurs, it’s felt a little

bit stronger here because it’s a community that’s
already not getting what it needs.”®

The Baltimore wastewater treatment system is

also facing several challenges resulting from the
aging system. Black communities in Baltimore face
more frequent sewage backups and have inferior
sewage infrastructure compared to predominantly
white communities.?® Using data from 311, the city’s
system for non-emergency reports including reports
of sewage backups, the top five neighborhoods
experiencing the most raw sewage backups from
2021-2022 were primarily Black communities.®”
Loch Raven, a community in Baltimore which is
87% Black, had the most issues, with 525 reported
backups.t®
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In 2014, the water source for Flint, Michigan was changed from the
Detroit water system to the Flint River (pictured above) without adding the
necessary chemicals to treat the water. This triggered a devastating water
contamination crisis.

Flint, Michigan

Flint was placed in the national spotlight in 2014
when the state-appointed emergency manager
oversaw the decision to change the city’s water
source from the Detroit water system to the Flint
River without adding the necessary chemicals

to inhibit the spread of Legionnaires’ disease
and prevent lead from aging pipes from leaching
into the water. This triggered devastating water
contamination. The outbreak of Legionella bacteria
(the bacteria that causes Legionnaires’ disease)
killed 12 people and sickened at least 87 people
between June 2014 and October 2015.2° Due to
lead exposure, many children were presenting to
hospitals with rashes and hair loss, and pregnant
people who drank the contaminated water faced
higher risks of pregnancy complications and
pregnancy loss.”®

Key city and state officials faced criminal charges
due to their negligence in the Flint water crisis.
The charges included willful neglect of duty
charges against former Governor Rick Snyder and

involuntary manslaughter charges against the state’s

former top health officials.”* In 2022, the charges
were dismissed.??

Bottled water distribution in downtown Flint.

In March 2023, a judge approved a $626 million
class action settlement for Flint residents, the
largest civil settlement in Michigan history.>® The
majority of the settlement funds (about 80%) will
be dedicated for children who were exposed to the
lead-contaminated water.%*

Flint residents are still dealing with the long-
lasting ramifications of the water contamination
crisis. Lead exposure can have life-long mental
and physical health consequences, especially for
children.®> Many Flint parents have reported that
their children continue to suffer from effects of
lead exposure, such as intellectual disabilities

and behavioral disorders. The state continues

to monitor lead levels in Flint water and they
currently meet federal standards.?” Still, nine years
after the crisis, residents report that their water
intermittently smells of sewage and is visibly
discolored.®® Many residents remain hesitant to use
the city water.”
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ADDRESSING WATER INEQUITY IN
BLACK COMMUNITIES THROUGH
LEGISLATION AND LITIGATION

Legislative change and litigation can be used to address water inequity and
unaffordability. Cities and states can pass legislation to enact water affordability

programs, ban water service shutoffs, and ban the placement of property liens for

unpaid water bills. Lawsuits can challenge discriminatory and unconstitutional

practices, such as discriminatory water shutoffs, overbilling, and discriminatory

placement of property liens. In this section, we discuss how legislation and litigation

have been deployed to create a new water affordability program in Baltimore and

challenge discriminatory water practices in Cleveland and Detroit.

Legislative change in Baltimore, Maryland
(Water4All)

In November 2019, the Baltimore City Council
passed the Water Accountability and Equity Act
(WAEA). The Baltimore Right to Water Coalition
spearheaded the passing of the WAEA after years
of advocacy and grassroots organizing.'® The
WAEA created a new water affordability program,
Water4All, that has helped thousands of residents.
The program uses a formula to calculate the
maximum amount residents are billed based on

a percentage of their annual household income.'®*
The maximum percentage could be 1%, 2%, or

3%, depending on income and household size.'*?
The program applies to both income-eligible
homeowners and tenants. In addition, the WAEA
established a new Office of Water-Customer

Advocacy and Appeals to serve as an intermediary
for customers dealing with water and wastewater
billing disputes and established a formal appeals
process for water and wastewater billing disputes
and disputes concerning the new water affordability
program.'®3

As of July 2023, the Water4All program has
provided 3,310 residents with $2.8 million in water
credits.'* The program has been largely effective at
targeting residents and neighborhoods where water
affordability has been an issue. The Baltimore ZIP
codes with some of the highest poverty rates and
highest percentage of Black residents (21215, 21213,
21216, and 21217) also have some of the highest
numbers of applications for the credit program

(see Figure 2).1%5
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IEZIIEN Baltimore Zip Codes by Water4All
Applicants and Demographics

Number of Water4All

Applicants
21299 17:3%
21206 770 14.9%
21213 751 28.1%
21216 26.5%
21218 B 25.3%
21217 34.8%
21230 [N 15.2%
21224 395 17.3%
21293 30.4%
21230 [ 15.1%

Percentage of
Residents in Poverty

Percentage of
Black Residents

CHART: Thurgood Marshall Institute e Source: Water4All Dashboard 7/19/23 and Maryland American
Community Survey and Census Data ¢ Created with Datawrapper.

Litigation in Cleveland, Ohio
(Pickett v. City of Cleveland)

In December 2019, LDF and local counsel filed

a federal class action lawsuit against the City of
Cleveland on behalf of several Black homeowners
and several proposed classes of Cleveland

Water customers who have been subjected to
discriminatory and unfair water billing policies and
practices. Specifically, the lawsuit brings claims
under the Fair Housing Act, the Due Process

and Equal Protection Clauses of the Fourteenth
Amendment, the Ohio Constitution, and the Ohio
Civil Rights Act. The policies/practices that the
lawsuit challenges include (1) Cleveland’s policy of

placing liens on properties with overdue water bills;
(2) Cleveland’s practice of overbilling customers and
making them financially responsible for erroneous
charges; and (3) Cleveland’s practice of terminating
water service for unpaid water debt with little to no
notice.'*

The Fair Housing Act is a federal law that prohibits
discrimination in housing because of race, color,
national origin, sex, religion, disability, or familial
status.'” The Ohio Civil Rights Act is a state law that
provides similar protections against discrimination
in housing because of race, color, national origin,
sex, religion, disability, familial status, ancestry
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or military status.'°® The plaintiffs allege that
Cleveland placed more than 11,000 water liens on
properties in Cuyahoga County from 2014 to 2018
and that significantly more water liens were placed
in majority-Black census blocks than in majority-
white blocks in Cuyahoga County. In fact, in 2014,
2015, and 2017, the number of water liens placed in
majority-Black census blocks was more than triple
the number placed in majority-white blocks.'*® In
addition, almost 6,000 residents were subject to
tax foreclosure in that timespan."'® Having a water
lien places a property at a higher risk of tax and/
or mortgage foreclosure and places the owner or
tenant at risk of eventual eviction.™

The lawsuit further alleges that the City of
Cleveland violates customers’ rights to procedural
due process” and equal protection (under the U.S.
Constitution) by failing to notify customers of
impending water service disconnections and their
right to a hearing to contest their water bills prior to
service disconnection."? Lastly, the lawsuit alleges
that the City of Cleveland violates customers’ rights
to procedural due process through their overbilling
procedures."? The plaintiffs allege that Cleveland
Water has a documented history of erroneously and
arbitrarily overbilling many of its customers, often
making them financially responsible for illegitimate
charges."4

In February 2020, Cleveland moved to dismiss the
plaintiffs’ claims."s In September 2020, the court
issued an order that denied, in part, Cleveland’s
motion to dismiss." In its order, the court denied

Cleveland’s request to dismiss the plaintiffs’ Fair
Housing Act and Ohio Civil Rights Act claims,
finding that the plaintiffs sufficiently alleged that
Cleveland’s water lien policy disparately impacts
Black residents. In addition, the court denied
Cleveland’s request to dismiss the plaintiffs’ due
process claims, finding that the plaintiffs’ argument
that Cleveland’s municipal code and a previous
federal court order created a property interest in
continued water service that is protected by the
U.S. and the Ohio Constitutions was reasonable.
The court also found that the plaintiffs sufficiently
alleged that Cleveland’s municipal code and a
previous federal court order created an entitlement
to accurate billing that is protected by the U.S. and
Ohio Constitutions. The court only dismissed the
plaintiffs’ equal protection claim and their request
for damages for their Ohio Civil Rights Act claim.

In September 2022, the plaintiffs filed a motion to
certify three “classes” of people who may be entitled
to relief as a result of Cleveland’s discriminatory
water practices: (1) a class of Black homeowners or
residents in Cuyahoga County who were required
to pay a lien that was placed on their property
because of their water bill; (2) a class of people who
had their water service shut off without advance
written notice of the shutoff or their right to request
a hearing to contest the shutoff; and (3) a class of
people who overpaid for water services and did not
receive a hearing to contest their bill."”

The case is ongoing as of October 2023.

iv Procedural due process is the right to fair processes and procedures under the law before a person can be denied life, liberty, or property.
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The Detroit Water and Sewer Department have disconnected water to thousands of Detroit residents who are delinquent with their bills. (Photo by Joshua Lott/

Getty Images)

Litigation in Detroit, Michigan
(Taylor v. City of Detroit)

The City of Detroit has had a water affordability
crisis for decades."® Although water is generally
considered “affordable” when families spend no
more than 2% to 2.5% of their household incomes
for water services, low-income residents in Detroit
paid an average of 10% of their household incomes
on water. This has often led to many of the city’s
most vulnerable community members struggling
to pay their water bills."?

Historically, Detroit aggressively employed water
shutoffs as a collection method for unpaid water
debt, which principally impacted the city’s majority
Black population. Between 2014 and 2019, more
than 141,000 households in Detroit had their water
service disconnected for non-payment.’?° United
Nations experts declared the “unprecedented scale”
of water shutoffs in Detroit as being “contrary to
human rights to disconnect water from people who
simply do not have the means to pay their bills.”*
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Despite efforts to urge local and state officials to
suspend water shutoffs, the City and State refused to
do so prior to the COVID-19 pandemic.’?> On March
28, 2020, in response to the pandemic, Michigan
Governor Gretchen Whitmer issued an executive
order directing public water utilities in Michigan to
restore water service to occupied residences where
water service was previously shut off due to non-
payment.'?2 Although Detroit restored water service
to many residents pursuant to the executive order,
evidence suggested that there were still families

in the city that lacked water service.’* In addition,
Detroit Mayor Michael Duggan indicated that the
City would resume water service disconnections
once the Governor’s executive order was lifted.’?>

In July 2020, LDF and local counsel filed a federal
class action lawsuit against Governor Whitmer, the
City of Detroit, Mayor Duggan and Detroit Water
and Sewerage Department (DWSD) Director Gary
Brown.?® The lawsuit was filed on behalf of six
individual plaintiffs and the People’s Water Board
Coalition as an organizational plaintiff.’”

The lawsuit alleges that the City of Detroit and
DWSD maintain a discriminatory policy of
disconnecting service to customers for non-
payment, which has a disproportionate and
unjustified impact on Black residents in violation of
the Fair Housing Act and the Elliott-Larsen Civil
Rights Act.'”® The Elliott-Larsen Civil Rights Act is
a Michigan state law that prohibits discrimination
in housing and other areas because of race, color,
national origin, religion, age, sex, height, weight,
familial status, marital status, gender identity or
expression, and sexual orientation.'®

An analysis of water shutoffs throughout Detroit
revealed that the greatest number of water shutoffs
occurred in the areas of the city with the highest
percentage of Black residents.'3° This pattern

persisted even after accounting for differences
in income and taking account of the number of
unoccupied homes in Detroit.'3!

The lawsuit further alleges that the City and other
defendants violated the plaintiffs’ bodily integrity
by exhibiting deliberate indifference to the known
risks of living without water service that causes
harm to residents.'3? In support of this claim, the
lawsuit alleges that Governor Whitmer and Detroit
officials have been aware of the health consequences
associated with a lack of water even before the
COVID-19 pandemic, as studies have shown that
Detroit’s water shutoff policy has resulted in
outbreaks of various forms of infectious diseases.!33

In addition, the lawsuit alleges that the City of
Detroit violated the Equal Protection guarantees

of the Fourteenth Amendment to the U.S.
Constitution and the Michigan Constitution of 1963
by disconnecting customers’ water service without
first determining whether they had the means to pay
their bills.'s4

The lawsuit further alleges that there are more
reasonable means for Detroit to collect unpaid
water debt, including reducing or forgiving
arrearages or adopting a water affordability
program that takes a customer’s level of income and
ability to pay into account prior to the disconnection
of water service.'3s

Governor Whitmer and the Detroit defendants filed
motions to dismiss the complaint,'*® which LDF and
co-counsel opposed.s” The Court held a hearing
regarding the motions to dismiss in February 2021.
The parties are currently waiting for the court to
rule on the motions to dismiss.
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FEDERAL FUNDING LANDSCAPE

The historical decline in federal spending on water
infrastructure has driven many of the water access,
infrastructure, and affordability problems facing
Black communities that we’ve described in this
Brief. Federal spending on water and wastewater
utilities has decreased dramatically over the last few
decades — from $16.8 billion in 1977 to $4.4 billion
in 2014.® This funding decrease also coincided
with a shift in the funding mechanism for water
and wastewater utilities: Federal funds in the 1970s
and 1980s were generally provided as grants, while
funds provided since the 1990s have primarily been
loans that local jurisdictions must pay back.'®

In 2021, Congress passed the Infrastructure
Investment and Jobs Act and appropriated about
$50 billion to the EPA to improve drinking water,
wastewater, and stormwater infrastructure—the
federal government’s single largest investment in
water to date.° The majority of the Infrastructure
Investment and Jobs Act water infrastructure
funding is administered through state revolving
fund programs.’#! The law mandates that about
half (49%) of funds provided through the state
revolving fund programs must be provided as grants
and forgivable loans to communities identified as
disadvantaged or for project types consistent with
the Clean Water Act.'? This once-in-a-generation
federal investment in water infrastructure is direly

needed and has the potential to spur necessary
improvements to our nation’s failing water systems."
However, there are potential limitations to the new
federal water infrastructure funding:

Insufficient funding: Every four years, the EPA
conducts a needs assessment to determine

the amount of funding needed for our nation’s
drinking water infrastructure over the next 20
years. The most recent estimate, reported in April
2023, for national drinking water infrastructure
needs is $625 billion.* When accounting for

the entire water sector’s infrastructure needs
(e.g., including wastewater replacement, lead

line replacement, and growth and replacement

of water mains), the 20-year funding need is
estimated to be $2.9 trillion, or $146 billion per
year.'44 While the Infrastructure Investment and
Jobs Act’s investment in water and wastewater
infrastructure is the largest in American history,
it is still insufficient to address the substantial
water infrastructure needs caused by aging
infrastructure and decades of inadequate

federal funding.

Inequities in access to funds: As stated above,
the majority of funding is administered through
state revolving fund programs, and states

have broad discretion over how the funding

v Also, in June 2023, the Biden Administration announced its plan to invest $115 million to improve Jackson's water infrastructure.
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is distributed.'+¢ Historically, small and
disadvantaged" public water systems have had
less access to the Drinking Water State Revolving
Loan Fund (DWSRF) compared to larger, better-
resourced systems due to structural barriers and
a lack of capacity.'¥” For example, lower-resourced
systems may require 100% grant funding where
there is an inability to pay back loans or they may
lack appropriately trained staff who can support
with grant writing.'#® Additionally, a recent study
by the Environmental Policy Innovation Center
(EPIC) and the Natural Resources Defense
Council (NRDC) found that municipalities

with larger populations of people of color are
statistically less likely to receive funds through the
Clean Water State Revolving Fund (CWSRF).4°
Specifically,

an increase in a municipality’s percentage of white
residents was associated with an increase in the
likelihood of receiving funds.'s°

To effectively address ongoing water crises and
long-standing racial inequity in water access,
quality, and affordability, more federal funding
is needed and it must be administered through a
racially-equitable process.

vi Each state has its own definition of “disadvantaged community” as it relates to the Drinking Water State Revolving Loan Fund. Almost all states use median household
income as an indicator and about half of states of states also include water rates as an indicator. See https://www.epa.gov/system/files/documents/2022-10/
DWSRF%20DAC%20Definitions%20Report_October%202022%20Updates FINAL 508.pdf.
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RECOMMENDATIONS FOR FEDERAL,
STATE, AND LOCAL GOVERNMENTS

Federal and state governments:
Increase equitable investments in
water infrastructure

Given the potential limitations with new federal
investments in water infrastructure, we recommend

that federal and state governments take further action.

First, additional federal investment is needed to
repair our nation’s crumbling water infrastructure.
The need for adequate water infrastructure will
only be exacerbated as the climate changes and
natural disasters become more frequent. Congress
should continue to build upon the progress of

the Infrastructure Investment and Jobs Act by
continuing to increase investments in water
infrastructure over time so localities can build strong
water and wastewater systems that can withstand
the challenges posed by our changing climate.

Second, state governments should also increase
investments in water infrastructure and use
strategies to ensure more equitable access

to existing funds. For example, states should
reexamine their water infrastructure programs to
ensure that municipalities and communities with
larger low-income populations and populations of
color—which have historically been underserved
by water infrastructure funding—have priority
access to funds, especially grants and principal
forgiveness loans that do not need to be repaid,
and are not excluded from access to new sewer
lines.”s' States should also support lower-resourced
communities with funding application processes by

actively soliciting applications from underserved
communities and providing technical assistance
with funding applications.'s?

Finally, federal and state legislation should be
enacted to ensure that future water investment
funding is partially tied to past disinvestment, and
additional financial assistance is set aside for aging
urban water systems and communities historically
excluded from public sanitation systems. This would
ensure that cities like Jackson and Baltimore and
counties like Lowndes County, Alabama receive
their fair share in funding.

Local governments: Enact water
affordability legislation

We recommend that municipalities follow the
example set by Baltimore and enact legislation

that protects fair access to water for all residents.
Legislation should include a water affordability
program for low-income residents that is tied to
income. These programs should be available to
both property owners and tenants. Programs such
as these can help ensure that no one is denied their
basic human right to water. Model legislation should
also include a transparent appeals system for water
and wastewater billing disputes. Municipalities

and other local jurisdictions (e.g., counties) should
create an office within the local water department
that handles water and wastewater disputes and has
the authority to make corrections to bills.

Such an office should be easily accessible to the
public and create an end-of-year report on how
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disputes were resolved by the jurisdiction to
encourage transparency and accountability. Lastly,
model legislation should include a ban on the
placement of property lines due to unpaid water

or sewer bills and a ban on disconnecting water
services for unpaid water or sewer bills. LDF
advocates for an end to these practices even if

they are not integrated into broader water
affordability legislation.

CONCLUSION

Water crises continue to imperil Black communities
in the United States, and the COVID-19 pandemic
and climate change have heightened the urgency

of addressing these crises. As demonstrated in

this Brief, legislation and litigation are useful
strategies to address water inequity. Ultimately,
increased federal and state funding that is equitably
distributed and local water affordability legislation
are required to ensure access to safe, affordable
water for everyone.
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